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LEGALLY BINDING DECISION OF THE FINANCIAL SERVICES AND PENSIONS OMBUDSMAN

Background

This complaint concerns the Complainant’s five accounts held with the Provider.

The Complainant’s Case

The Complainant submits that she received a letter from the Provider dated 8 October
2015 to advise that the accounts she held with it were being closed. The Complainant
submits that the Provider did not give any reason for this closure “which appears to have
been made without grounds, justification or explanation”. The Complainant submits that
there was no lawful reason for the Provider to close this account.

The Complainant is seeking an apology from the Provider and commensurate
compensation for the cost and inconvenience caused by it.

The Provider’s Case

The Provider submits that it is satisfied that it has acted in a fair and professional manner
and in accordance with its obligations. The Provider submits that its contractual right is
contained in Clause 13.3 of the Terms and Conditions for Current, Demand Deposit and
Masterplan Accounts.



The Complaint for Adjudication

The complaint is that the Provider wrongfully closed the Complainant’s accounts “without
grounds, justification or explanation”.

Decision

During the investigation of this complaint by this Office, the Provider was requested to
supply its written response to the complaint and to supply all relevant documents and
information. The Provider responded in writing to the complaint and supplied a number of
items in evidence. The Complainant was given the opportunity to see the Provider’s
response and the evidence supplied by the Provider. A full exchange of documentation
and evidence took place between the parties.

In arriving at my Legally Binding Decision | have carefully considered the evidence and
submissions put forward by the parties to the complaint.

Having reviewed and considered the submissions made by the parties to this complaint, |
am satisfied that the submissions and evidence furnished did not disclose a conflict of fact
such as would require the holding of an Oral Hearing to resolve any such conflict. | am also
satisfied that the submissions and evidence furnished were sufficient to enable a Legally
Binding Decision to be made in this complaint without the necessity for holding an Oral
Hearing.

A Preliminary Decision was issued to the parties on 30 January 2019, outlining the
preliminary determination of this office in relation to the complaint. The parties were
advised on that date, that certain limited submissions could then be made within a period
of 15 working days, and in the absence of such submissions from either or both of the
parties, within that period, a Legally Binding Decision would be issued to the parties, on
the same terms as the Preliminary Decision, in order to conclude the matter.

Submissions dated 12 February 2019 and 5 March 2019 from the Complainant and
submission dated 27 February 2019 from the Provider, were received by this Office after
the issue of a Preliminary Decision to the parties. These submissions were exchanged
between the parties and an opportunity was made available to both parties for any
additional observations arising from the said additional submissions. | have considered the
contents of these additional submissions for the purpose of setting out the final
determination of this office below.

| note that the Complainant, in her submission dated 31 January 2019, states, among other
things, that:

“You accept that the bank is not obliged to provide the rationale for closing all my
bank accounts. Do you think this is fair & appropriate? What would your position
be if, for example, | was a traveller or Jewish or indeed Coloured? If these were
the circumstances would your decision be the same? | suspect not.”
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| note that the Complainant has not submitted any evidence that the Provider has
discriminated against her on any of these grounds.

| note that the Provider, in its submission dated 27 February 2019, states, among other
things, that:

“The Bank notes that while no finding was made in favour of the Complainant
pursuant to the European Communities (Unfair Terms in Consumer Contracts)
Regulations 1995 (the 1995 Regulations), the FSO has failed to address the
jurisdictional matters raised by the Bank in its letters to the FSPO dated the 2
February and 22 October 2018. The Bank restates its position that the FSPO does
not have jurisdiction to hear and adjudicate complaints pursuant to the 1995
Regulations. The Bank also restates its position that the FSPO does not have
jurisdiction to refer such matters to a Court of competent jurisdiction to
determine. The Bank requests that these are now comprehensively addressed
prior to issuing a final decision and continues to reserve its rights in this regard.”

The Provider, in its submission dated 2 February 2018, states, among other things, the
following:

“In the first instance, it is the Bank’s opinion that the Office of the Financial
Services and Pensions Ombudsman (the FSPO) does not have jurisdiction to
consider complaints pursuant to the Regulations.

Regulation 8(1) (as amended by Sl 160/2013) states that an “Authorised Body”
may apply to the Circuit or High Court for a declaration that a term that falls
within the scope of the Regulations is unfair. The FSPO themselves in their letter
to each of the Complainants dated the 27" June 2017 have determined that they
are not an “Authorised Body” within the meaning of the Regulations and are
therefore not in a position to make a referral to the Court pursuant to Regulation
8(1).

Regulation 8(9) provides that Regulation 8(1) is without prejudice to the right of a
consumer to rely on the Regulations in any case before a ‘court of competent
jurisdiction’

It is the Bank’s opinion that the FSPO is not a court of competent jurisdiction for
the purposes of the Regulations and is not the appropriate forum to consider
complaints pursuant to the Regulations. Regulation 8(1) is clear in outlining that it
is only within the remit of the Circuit or High Court to make a declaration that a
term is unfair. It is noteworthy that the amendment to the Regulations in 2013
extended the remit of making a declaration pursuant to the Regulations to

include the Circuit Court, but went no further.”

The Provider, in its submission dated 22 October 2018 states, among other things, the
following:
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“The position of the Bank in relation to jurisdiction remains as set out in previous
correspondence.

It is the Bank’s view that its letter of 2 February 2018 raised valid jurisdictional
concerns which have not been addressed by the Financial Services and Pensions
Ombudsman (the FSPO). The Bank does not believe that FSPO has jurisdiction to
hear and adjudicate complaints pursuant to the European Communities (Unfair
Terms in Consumer Contracts) Regulations 1995 (the Regulations), nor does it
have jurisdiction to refer such matters to a Court of competent jurisdiction for
determination.”

This office, in a letter to the Provider dated 14 December 2017, set out, among other
things, the following:

“The Financial Services Ombudsman’s Bureau has reconsidered the question of its
jurisdiction to consider complaints pursuant to the European Communities
(Unfair Terms in Consumer Contracts) Regulations 1995, as amended, (the
“Regulations”).

This office has now decided on the basis of extensive legal advice received, that it
is not necessary to make a referral to the High Court under s57CK of the Central
Bank Act 1942, as amended (the “Act”). In that regard, this office has formed the
unequivocal opinion that the Financial Services Ombudsman is entitled to consider
and take into account the provisions of the Regulations in the context of its
adjudications, both generally and also specifically in relation to this complaint in
circumstances where the Regulations represent a central tenet of the issues
raised.

This office has formed this view on the basis of legal advice received, and taking
into account its statutory functions and remit under the Act, together with
relevant case law interpreting the Act.”

| remain firmly of the view that | am entitled to take into account the provisions of the
European Communities (Unfair Terms in Consumer Contracts) Regulations 1995, as
amended.

The Complainant submits that she moved her personal banking to the Provider after the
withdrawal of personal banking services to her by another financial service provider based
in Ireland. The Complainant states that the Provider “came highly recommended, as my
husband has banked with you both for business and for personal banking for 35 plus years.
My personal banking is my own, and in no way related to any business accounts”.

The Complainant states that “The bank at no stage explained why an amicable banking
relationship is being unilaterally terminated by them. This is contrary to natural justice. The
bank refuses to clarify, justify or even discuss the decision why all my personal accounts
were being terminated on the 28" August 2016. This is disrespectful & discourteous not
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only to me & my husband but it is equally disrespectful to the Financial Ombudsman
Services Bureau”. The Complainant submits that all her personal bank accounts were
consistently in credit.

The Provider submits that on 8 October 2015 it exercised its contractual right to exit the
Customer/Client relationship as set out in its terms and conditions. The Provider states
“The Complainant was advised that the Bank had exercised its right to contractually end
the relationship as set out in paragraph 13.3 of the general terms and conditions governing
current and deposit accounts”. The Provider submits that Clause 13.3 of the account terms
and conditions entitled it to close an account for any reason having given at least 2 months
prior notice in writing.

The Provider submits that the terms and conditions require that it has a reason for closing
a customer’s account, but does not require or oblige it to provider that reason to the
customer. The Provider states that it is “unwilling to continue the contractual relationship
in this instance, and therefore took the decision to close the Complainant’s accounts and
gave her the required notice”.

The Provider submits that the Complainant held five accounts with it, in her sole name.
These accounts were as follows:

e Account ending in ‘9018 — Personal current account

e Account ending in ‘5177 — Online account

e Account ending in ‘5250 — Personal access deposit account
e Account ending in ‘5334 — Online savings account

e Account ending in ‘4084 — Deposit account

Condition 13 of the Terms and Conditions for Current, Demand Deposit and Masterplan
Accounts provides the following:

“13 Closure of your Account
13.1 We can suspend or close your Account immediately in any of the

following circumstances:

13.3 We may close your Account for any other reason by giving you at least
two months prior notice in writing”

The Provider has submitted a copy of the “Terms and Conditions for the Online Notice
Deposit... Accounts”. | note that Condition 9.3 of these terms and conditions provides that:

“9.3  We may also close your Account for any other reason by giving you at
least one month’s prior notice in writing”

The Provider has also submitted a copy of the Terms and Conditions for online saving
accounts. | note that Condition 8.2 provides that:
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“8.2  We may close your Account for any other reason by giving you at least
two months’ prior notice in writing”

The Complainant states that “The bank’s case appears to depend solely on sending a copy
of its conditions along with the closure notice on the 7t October 2015. The bank now refers
to & depends on its Terms & Conditions booklet which it only sent to me after the fateful
unilateral decision was already taken”. The Complainant states that her husband has since
opened three personal deposit accounts in separate branches of the Provider, and on each
occasion the Terms and Conditions booklet was not given to him or even referred to. The
Complainant submits that when this fact was brought to the Provider’s attention “these
accounts too were unilaterally closed with no explanation”.

The Provider submits that a copy of the terms and conditions was provided to the
Complainant at account opening, and by proceeding with opening her accounts she agreed
to be bound by those terms and conditions. The Provider submits that a copy of the terms
and conditions was also sent to the Complainant with the closure notice on 8 October
2015. The Provider submits that the terms and conditions are available online and in every
branch and have been approved by the Central Bank of Ireland.

| note that the Personal Current Account Application Form for account ending in ‘9018,
signed by the Complainant on 20 June 2012, provides, among other things, that:

“Application/Declaration

To: [the Provider]

1. Please open [a Provider] current account (and such other accounts as | may
require) in my name under the Bank’s Terms and Conditions, a copy of which has
been/will be provided.”

| note that the “PERSONAL CUSTOMER AND SOLE TRADER DEPOSIT APPLICATION FORM”
signed by the Complainant on 17 September 2015, underneath the heading “SECTION L —
Signatures and Acceptance” states, among other things, that:

“l/We confirm that I/we have received, read, understand and accept the Terms and
Conditions relevant to the Account(s) I/we wish to open.”

| note that the “NOTICE DEPOSIT APPLICATION FORM” signed by the Complainant on 26 April
2010, underneath the heading “5. SIGNATURES”, states:

“I confirm that | have read and accept the terms and conditions.”

The Provider submits that with regards the Complainant’s online accounts, no signed
account opening mandates are held for these as the Complainant opened these online
through her Internet Banking. The Provider states that “As part of the online account
opening process, the Complainant had to confirm her acceptance of the Terms and
Conditions, a copy of which are presented to her”. The Provider has submitted screenshots
of the online account opening process. The Provider submits that the last screen before
confirmation of account opening is where the customer is asked to agree to the terms and
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conditions. The Provider submits that the customer must click the box stating they have read

and accept the Terms and Conditions before they can continue, and a link to the Terms and

Conditions is provided for the customer to read and download. | note that the last

screenshot before confirmation of details provides, among other things, the following:
“Important information

You should read these documents carefully and tick each box to confirm the below

[_JI have read and accept the Online Saver Terms and Conditions.

The email address you provide will be used to send you these important documents
related to your savings account.

Email address

Confirm email address

x Cancel < Back Next >

Provision 4.22 of the Consumer Protection Code 2012 provides the following:

“A regulated entity must provide each consumer with the terms and conditions
attaching to a product or service, on paper or on another durable medium, before
the consumer enters into a contract for that product or service. To the extent that
the contract for the provision of the product is a distance contract for the supply
of a financial service under the European Communities (Distance Marketing of
Consumer Financial Services) Regulations 2004, the Regulations apply in place of
the requirement set out in the first sentence of this provision.”

| note that the Complainant, in her post preliminary decision submission of 5 March 2019,
states, “l advised you that | did not receive the bank’s Terms and Conditions. You have
effectively questioned my honesty by blindly accepting the bank’s insistence that [it] did.
There is proof that the Terms & Conditions were not provided or even referred to when a
bank account was opened by [the Provider]”.

In dealing with this complaint, | must consider the evidence available to me in relation to
this complaint and to relevant accounts that form the basis of the complaint. The evidence
available to me indicates that the Complainant on opening the relevant accounts either
signed that she had received ad read the terms and conditions or ticked the online
application that she read the terms and conditions. If the Complainant had not received
and/or read the terms and conditions at this stage it would have been prudent of her to
seek copies of these documents.

| accept, based on the evidence before me, that a copy of the terms and conditions for the
online accounts were made available to the Complainant at the account opening stage.
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While | cannot say with certainty whether the Complainant received the terms and
conditions for the other accounts at account opening stage, | note that she signed to say
that she in fact had. Further, | note that the Provider submits that a copy of the terms and
conditions were available online and in its branches. By signing the account opening forms
the Complainant was on notice that the accounts were subject to terms and conditions,
and for the deposit accounts the Complainant confirmed that she had read and accepted
these terms and conditions. Both the Provider and the Complainant were bound by the
terms and conditions of the account, and these terms and conditions were accessible to
the Complainant.

The Complainant submits that Clause 13.3 of the terms and conditions the Provider is
relying on to justify its decision is unfair and in breach of the European Communities
(Unfair Terms in Consumer Contracts) Regulations.

The Provider submits that it does not accept that its right to terminate the relationship
with a customer is in breach of the European Communities (Unfair Terms in Consumer
Contracts) Regulations 1995. The Provider submits that the Complainant was afforded an
extended period within which to make alternative banking arrangements.

The European Communities (Unfair Terms in Consumer Contracts) Regulations 1995, sets
out, among other things, the following:

“3. (1) Subject to the provisions of Schedule 1, these Regulations apply to any
term in a contract concluded between a seller of goods or supplier of services and
a consumer which has not been individually negotiated.

(2) For the purpose of these Regulations a contractual term shall be regarded as
unfair if, contrary to the requirement of good faith, it causes a significant
imbalance in the parties' rights and obligations under the contract to the
detriment of the consumer, taking into account the nature of the goods or
services for which the contract was concluded and all circumstances attending the
conclusion of the contract and all other terms of the contract or of another
contract on which it is dependent.

(3) In determining whether a term satisfies the requirement of good faith, regard
shall be had to the matters specified in Schedule 2 to these Regulations.

(4) A term shall always be regarded as having not been individually negotiated
where it has been drafted in advance and the consumer has therefore not been
able to influence its substance, particularly in the context of a pre-formulated
standard contract.

(7) An indicative and non-exhaustive list of the terms which may be regarded as
unfair, pursuant to Article 3.3 of the Council Directive, is set out in the Annex to
the Directive and in Schedule 3 to these Regulations.
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4. A term shall not of itself be considered to be unfair by relation to the definition
of the main subject matter of the contract or to the adequacy of the price and
remuneration, as against the goods and services supplied, in so far as these terms
are in plain, intelligible language.

6. (1) An unfair term in a contract concluded with a consumer by a seller or
supplier shall not be binding on the consumer.

(2) The contract shall continue to bind the parties, if it is capable of continuing in
existence without the unfair term.

9. In determining whether or not the terms of a contract are unfair account shall
be taken of all its features and in particular of any information it contains
concerning the matters set out in the Annex to the Council Directive and in
Schedule 3 to these Regulations.”

Schedule 3 of the European Communities (Unfair Terms in Consumer Contracts)
Regulations 1995, provides the following:

“Unfair Terms in Consumer Contracts
1. Terms which have the object or effect of:

(f) authorising the seller or supplier to dissolve the contract on a
discretionary basis where the same facility is not granted to the
consumer, or permitting the seller or supplier to retain the sums paid
for services not yet supplied by him where it is the seller or supplier
himself who dissolves the contract;

(g) enabling the seller or supplier to terminate a contract of indeterminate
duration without reasonable notice except where there are serious
grounds for doing so;

2. Scope of subparagraphs (g), (j) and (1)

(a) Subparagraph (g) is without hindrance to terms by which a supplier of
financial services reserves the right to terminate unilaterally a contract
of indeterminate duration without notice where there is a valid reason,
provided that the supplier is required to inform the other contracting
party or parties thereof immediately.

7

Having carefully considered all of the evidence before me, | do not consider that Clause
13.3 of the terms and conditions of the Complainant’s account is an unfair term. | note
that this clause provides for at least two months’ prior notice in writing, which was what
the Provider gave to the Complainant. While the terms and conditions of the account
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authorise the Provider to dissolve the contract on a discretionary basis, this facility is also
granted to the Complainant. Provision 13.4 of the terms and conditions provide that:

“13.4 You may close your Account at any time by a written instruction to your
branch.”

The Provider has obligations pursuant to the European Communities (Payment Services)
Regulations 2009 (the 2009 Regulations).

The Provider submits that the two months’ notice period is in compliance with Provision
56(3) of the 2009 Regulations, which provides that:

“Termination.

56. ...

(3) If agreed in the relevant framework contract, a payment service provider may
terminate a framework contract concluded for an indefinite period by giving at
least two months’ notice.”

The Provider states that the 2009 Regulations are intended to and do give effect to
provisions of European Law. The Provider states that “The chapter of which [Regulation]
56(3) forms part, provides for a number of obligations which apply to “framework
contracts” and which remove ambiguity as to the entitlements of parties by stipulating
expressly the circumstances inter alia, under which determination can occur. Just as
[Regulation 56(3)] provides for the entitlement to terminate the contract by giving two
months’ notice, where such is contained in the relevant framework contract, so also does
[Regulation] 56 make other provision limiting the amount of notice which can be required
from an account holder”.

The Provider, in its submission dated 27 February 2019 states that

“The definition of a ‘payment account’ under the 2009 Regulations is “an account
held in the name of one or more payment service users that is used for the
execution of payment transactions, where the holder of the account is entitled to
place, transfer or withdraw funds without any restrictions.”

The Terms and Conditions for the Bank’s Online Notice Deposit Accounts provide
at Clause 3.1 that “All withdrawals from the Account are subject to serving the
relevant minimum notice period...”. Clause 3.8 further provides that “No access to
funds is permitted without service the Minimum Notice Period to Withdraw for
the relevant Online Notice Deposit”. In addition, outward payments by standing
order or direct debit (Clause 3.9); bill payments to third parties (Clause 3.10); and
international payments (Clause 3.11), are all features which are not available on
this account. A customer is also required to hold a suitable Payment Account in
order to operate an Online Notice Deposit Account (Clause 1.2).

These features and requirements are a clear restriction on an account holder’s
ability to place, transfer or withdraw money from these accounts. The Bank’s
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Online Notice Deposit Account is not therefore a ‘payment account’ within the
meaning of the 2009 Regulations and according the requirement for a 2 month
notice period does not apply.

Clause 3.1 is in compliance with the Bank’s obligations under the Consumer
Protection Code 2012, provision 3.10, which states “Where a regulated entity
intends to amend or alter the range of services it provides, it must give notice to
affected consumers at least one month in advance of the amendment being
introduced.”

Given that there were restrictions on the account, | must accept the Provider’s submission
that the Online Notice Deposit Account was not subject to the 2009 Regulations, and |
note that the Provider did provide the Complainant with at least two month’s prior notice
in writing in relation to the closure of this account.

The Complainant states that “/ have had a good blemish free relationship with the bank &
find this unexpected decision to unilaterally close all my accounts to be in breach of Article
81 of the EC Treaty (ex Article 85). Moreover, [the Provider] is regulated by the Central
Bank of Ireland & as such has a responsibility to behave impartially, honestly & fairly. Any
reasonable person would conclude that the decision of [named party], Relationship
manager, [named branch] to be irrational & not worthy of a previously august institution
that [the Provider] once was & could be again”.

Article 81 of the EC Treaty (ex Article 85) relates to competition law. Any complaints
regarding breaches of competition law is a matter for the Competition and Consumer
Protection Commission, and will not be considered in this Decision.

The Complainant states “What is the basis for which the bank is activating clause 13.3.
Surely | deserve & would be entitled to an explanation for this decision. It is not acceptable
& raises a lot of probing questions concerning possible prejudice, human right abuses &
possible interference by a State Agency”.

The Complainant submits that at no stage did the Provider try to resolve the complaint.
The Complainant states that “/ repeatedly requested that the bank reverse it’s unexpected
unilateral decision. The bank repeatedly denied the request despite it being brought to the
attention of the bank’s chairman, it’s CEO & other senior managers”.

In response, the Provider states that “we would dispute the Complainant’s claim that the
Bank did not try and resolve the complaint. We advised the Complainant repeatedly that
the Bank would not reverse its decision. However, both [named representatives of the
Provider] repeatedly offered to meet the Complainant to make the process of relocating
the accounts to another institution easier. We also offered her alternate contacts to assist
in this process”.

The Complainant states that “The bank claims that it offered the complainant a number of
opportunities to meet a senior member of management and provided contact details to
support the complainant with any difficulties that may have occurred. This is duplicitous &
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a prevarication... the bank repeatedly denied the request to resolve the situation from the
bank’s chairman down to various senior managers in [the Provider]. The bank’s contention
is patently untrue in this regard”.

The Provider has submitted a copy of its correspondence to the Complainant. From a
review of this correspondence, | note the Provider sets out the following:

Letter (No. 1) 1 July 2016 — “If we can facilitate the smooth transfer of your
banking facilities in any way, please contact me, and | will
arrange for one of my team to support you.”

Letter (No. 2) 1 July 2016 — “[named representative]... and | remain available to meet
with you in order to support and assist you in transferring
your banking relationship.

Alternatively, my colleagues at this branch... can be
contacted by email... and phone... to assist you with any
operational matters or queries you may have.”

Letter 28 July 2016 — “If you feel it would be helpful to meet in the interim,
myself and [named representative]... are available to do so.

My colleagues at this branch... can be contacted by email...
and phone... to assist you with any operational matters or
queries you may have.”

Letter 9 August 2016 —  “As previously advised we remain available to meet with
you in order to support and assist you in transferring your
banking relationship. My colleagues at this branch... can be
contacted by email and phone... to assist you with any
operational matters or queries you may have.”

Letter 31 August 2016 — “My colleagues at this branch... can be contacted by email...
and phone... to assist you with any operational matters or
queries you may have.”

This Office will not interfere with a financial service provider’'s commercial discretion or
decision, other than to ensure that it complies with relevant codes/regulations and does
not treat customers unfairly or in a manner that is unreasonable, unjust, oppressive or
improperly discriminatory. | can find no evidence that the Provider treated the
Complainant in this manner.

While | note that the Provider only offered support to the Complainant after it made the
decision to close all her accounts, | must accept that the Provider was entitled to make the
decision to close the accounts by giving two months’ notice. The Provider complied with its
obligations under the 2009 Regulations with regard to the closure of the account, and was
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entitled to do so pursuant to the terms and conditions of the account. While | note that
the “Terms and Conditions for the Online Notice Deposit... Accounts” set out that the
Provider may close an account for any other reason by giving at least one month’s prior
notice in writing, | note that the Complainant was given at least two months’ notice by the
Provider.

Consequently, it is my Legally Binding Decision that this complaint is not upheld.
Conclusion

e My Decision pursuant to Section 60(1) of the Financial Services and Pensions
Ombudsman Act 2017, is that this complaint is rejected.

The above Decision is legally binding on the parties, subject only to an appeal to the High
Court not later than 35 days after the date of notification of this Decision.

GER DEERING
FINANCIAL SERVICES AND PENSIONS OMBUDSMAN

8 April 2019

Pursuant to Section 62 of the Financial Services and Pensions Ombudsman Act 2017, the
Financial Services and Pensions Ombudsman will publish legally binding decisions in
relation to complaints concerning financial service providers in such a manner that—

(a) ensures that—

(i) a complainant shall not be identified by name, address or otherwise,
(ii) a provider shall not be identified by name or address,
and

(b) ensures compliance with the Data Protection Regulation and the Data Protection
Act 2018.



