
 

 

 
 
 
 
 
 
Decision Ref: 2021-0039  
  
Sector: Banking    
  
Product / Service: Tracker Mortgage 
  
Conduct(s) complained of: Failure to offer appropriate compensation or 

redress CBI Examination 
 

  
Outcome: Rejected 
 
 
 
 
LEGALLY BINDING DECISION OF THE FINANCIAL SERVICES AND PENSIONS OMBUDSMAN 

 
Background 
 
This complaint relates to a mortgage loan account held by the Complainants with the 

Provider and an overcharge of interest in the amount of €3,082.30 on that mortgage loan 

account. The mortgage loan account was secured on the Complainants’ principal private 

residence (the “mortgaged property”). 

 

The loan amount was for €250,000.00 repayable over a term of 30 years.  The mortgage 

loan account was drawn down on 04 March 2004 pursuant to a Mortgage Loan Offer 

Letter dated 27 November 2003. The mortgage loan was redeemed in June 2011 when the 

Complainants sold the mortgaged property. 

 

The Complainants’ mortgage loan account was considered by the Provider as part of the 

Central Bank directed Tracker Mortgage Examination (the “Examination”). The Provider 

identified that an error had occurred on the mortgage loan account and that mortgage 

loan account was deemed to be impacted under that Examination.  

 

The Provider issued a letter dated 15 December 2017 to the Complainants advising them 

of the error that had occurred on their mortgage loan account. The Provider detailed how 

it “got things wrong” as follows; 
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“In our review, we found that when you moved to a fixed rate from a tracker rate 

we failed to provide you with sufficient clarity as to what would happen at the end 

of that fixed rate. Because of this, you may have had an expectation that a tracker 

rate would be available to you at the end of the fixed period.  

 

The language used by us in your documentation may have been confusing as to 

whether it was a variable interest rate which varied upwards or downwards 

tracking the ECB Rate or a variable interest rate which varied upwards or 

downwards at our discretion.” 

 

With respect to the effect of the failure on the mortgage loan account, the Provider 

outlined as follows; 

 

“How this failure affected you 

 

As a result of our failure, we can confirm that you were charged an Incorrect 

Interest rate between 24 Nov 2008 and 7 Jun 2011” 

 

The Provider made an offer of redress and compensation to the Complainants in its letter 

dated 15 December 2017. The offer of €4,136.42 was made by the Provider to the 

Complainants and comprised of the following; 

 

1. Redress of €3,236.42 covering: 

 

• Total interest overpaid of €3,082.30 

• Interest to reflect the time value of money of €154.12 

 

2. Compensation of €650.00 for the Provider’s failure. 

 

3. Independent Professional Advice payment of €250.00.  

 
By way of letter dated 31 January 2018, the Provider informed the Complainants that it 

intended to “top up” the Complainants payment for independent advice by an extra 

€500.00 (an increase from €250.00 to €750.00). 

 

In July 2018, the Complainants appealed the redress and compensation offering to the 

Independent Appeals Panel.  

 

On 27 August 2018 the Independent Appeals Panel decided to uphold the Complainants’ 

appeal and awarded additional compensation of €650.00 to the Complainants. In 

determining the appeal the Panel outlined as follows; 
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• “The Panel is satisfied that the Customers are not entitled to be compensated for 

any period after 27 June 2011.  

 

 

For such an entitlement to arise, under the Appeals Panel Terms of Reference, you 

were required to have switched your mortgage to a different lender on a like-for-

like basis (same balance/same property) where not getting a tracker was a key 

reason for [their] switch. 

 

• Nevertheless the Panel acknowledges that your decision-making in 2011 may have 

been impaired as a result of not being on the tracker rate at the time and 

accordingly the Appeals Panel has decided to award additional compensation of 

€650.” 

 

As the Complainants had completed the Provider’s internal appeals process, and the 

award that was accepted by the Complainants as part of that appeals process was not in 

full and final settlement, this office was in a position to progress the investigation and 

adjudication of the complaint. 

 

The conduct complained of that is being adjudicated on by this office is that the Provider 

has failed to offer adequate redress and compensation to the Complainants by 

consequence of the Provider’s failure in relation to their mortgage loan account.  

 

The Complainants’ Case 
 
The Complainants state that had they known that they were entitled to a tracker interest 

rate at the end of their fixed interest rate period in November 2008, they “would not have 

sold” the mortgaged property and taken out a loan with an alternative Provider to 

purchase a new property in July 2011.  

 

The Complainants submit that in May 2011 they enquired with the Provider about 

obtaining a new mortgage loan and that “depending on the value of the mortgage being 

offered [they] were considering extending the current property or moving”. The 

Complainants state that they met with a mortgage advisor of the Provider who told them 

that “an initial mortgage offer in principal of €260,000 would be the maximum value the 

Bank could offer” which could be “reduced by €10,000 or €20,000”. The Complainants 

explain that they considered their options on foot of this offer in principal and “decided to 

look at other properties”. The Complainants note that in the event that they could not find 

a suitable property, they decided that they “would then extend the current property with 

the top-up [the Provider] w[as] willing to offer”. The Complainants submit that “a few days 
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later” the mortgage advisor of the Provider informed them that the Provider’s 

underwriters had reviewed their mortgage application and the Provider was only in a 

position to offer a mortgage loan in the amount of €210,000.  

 

The Complainants note that this “was the exact same value as the current mortgage so the 

Bank were not offering any additional increases to the existing mortgage so not only could 

[they] not move [they] could not extend the existing property”.  

 

The Complainants assert that they did not seek a mortgage loan in the amount of €285,000 

prior to the sale of the mortgaged property in June 2011 and that the document submitted 

by the Provider in evidence for a loan offer in the amount €285,000 “is in relation to a 

different property…which [they] were also considering buying”. 

 

The Complainants state that they “decided to sell the house in 2011” and drew down a new 

mortgage loan with an alternative Provider on foot of the purchase of their new property. 

The Complainants explain that they “were with [the alternative Provider] for 5 years until 

[they] switched [their] mortgage back to [the Provider]” and “since 2011 [they] have paid a 

considerably higher mortgage rate with [the alternative Provider] and currently with [the 

Provider]” than they would be on if they did not sell the mortgaged property and were 

placed on a tracker interest rate in November 2008. 

 
The Complainants submit that the “increase in interest repayments on new mortgage over 

the term of the mortgage would be substantial when compared to staying in the property 

and remaining on the tracker rate”. The Complainants estimate that the loss of the tracker 

mortgage in 2011 will cost them approximately €37,158 in additional interest payments 

from 2011 until the end of the term of their new mortgage loan. The Complainants detail 

that, based on the interest rates furnished by the Provider, they have demonstrated that, 

if they did not sell the mortgaged property, the additional interest that they would 

notionally pay over the remaining term of their original mortgage is “circa 38,000”. The 

Complainants state that “this amount is not immaterial” and if they had known that they 

“were foregoing a tracker mortgage” at the time of sale in 2011 then this “would have 

been a key factor in [their] decision to sell”. The Complainants assert that if a tracker 

interest rate had been applied to their mortgage loan in 2008 at the end of the fixed 

interest rate period, they “would have seriously considered the financial impact over the 

life of the mortgage of selling the house and losing the tracker mortgage when deciding to 

renovate [their] existing house and remain with [the Provider] or buy a new house and take 

out a new mortgage with [an alternative Provider]”. The Complainants contend that by 

being denied access to the tracker interest rate, their “decision to sell was impaired” and 

could have potentially led to “future economic hardship”.  
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The Complainants state that they “fully accept” that the Provider has compensated them 

for the interest overcharged on their mortgage up to the date on which the mortgage loan 

account was redeemed on foot of the sale of the mortgaged property in June 2011.  

 

However the Complainants submit that the offer of compensation made by the Provider as 

part of the Examination “does not reflect the financial impact of [the Provider] not 

providing accurate financial data at the time [they] were considering whether to remain in 

the property or to sell the property” and that “the compensation offered by [the Provider] 

did not take into account their misrepresentation and the financial impact it has 

subsequently had” for them. 

 

The Complainants highlight in later submissions that they “are not demanding [their] 

current mortgage be placed on a tracker rate with [the Provider]” and they accept that the 

Provider “cannot be forced to apply a tracker rate” to their current mortgage account as 

the tracker rate should have been applied to their original mortgage loan with the Provider 

and they have since sold the property over which their original mortgage loan was 

secured.  

 

In response to the Provider’s reference to the “gain in value” in respect of the 

Complainants’ new property, the Complainants state that any “notional gain should not be 

taken into consideration when assessing any additional compensation”. The Complainants 

assert that that “the current gain in value is notional based on the current market value of 

properties in Ireland” and based on “current economic indicators and threats to the 

economy such as Brexit, property prices in Ireland could be overstated”. They further state 

that the value of their current property should be disregarded when considering whether 

the Provider should pay additional compensation and that they have “no intention of 

selling [their] property to realise any gain in value”. 

 

The Complainants submit that “the Appeals Panel highlighted that this complaint was 

outside of their terms of reference and as such they were unable to award any additional 

compensation other than the standard €650”.  

 
The Complainants are seeking additional monetary compensation for the Provider’s failure 

to disclose the correct financial position of the Complainants’ mortgage loan account at 

the time of sale of the property.   

 

The Provider’s Case 
 
The Provider submits that the Complainants drew down a mortgage in the amount of 

€250,000 on 04 March 2004 for a term of 30 years under Mortgage Loan Offer Letter 
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dated 27 November 2003, signed and accepted by the Complainants on 03 December 

2003 (the “Offer Letter”). 

 

The Provider details that the Offer Letter provided for an initial fixed rate of interest at 

2.69% for 12 months, thereafter reverting to a standard variable rate of interest. The 

Provider explains that the Offer Letter did not contain any contractual entitlement on the 

part of the Complainants to avail of a tracker interest rate during the lifetime of the loan. 

The Provider relies on General Condition 7(b) of the Offer Letter in this regard. 

 

The Provider submits that the Complainants made the following changes to the interest 

rate applicable to their mortgage loan account; 

 

• The Complainants elected to apply a tracker variable interest rate of ECB + 1.30%, 

(3.30%) by signing a Mortgage Form of Authorisation (“MFA”) on 15 February 

2005; 

• The Complainants elected to apply a fixed interest rate of 3.49% for a period of 3 

years by signing a MFA on 16 November 2005; 

• The Complainants signed and accepted a MFA on 17 November 2008 to move to a 

“H/L Variable LTV>80%<500K VRP5” rate (then priced at 4.79%); and  

• The Complainants elected to apply a fixed interest rate of 3.15% for a period of 2 

years by signing a MFA on 10 February 2010. 

 

The Provider details that while the MFA signed on 16 November 2005 stipulated that the 

“terms and conditions pertaining to the Offer Letter would remain in force” it accepts “that 

there was insufficient clarity as to what would happen at the end of the fixed period”. The 

Provider also accepts “that the communication could have been better…if it expressed in 

the November 2005 MFA what rate product would have applied at the end of the 3 year 

fixed rate period”. The Provider states that “if the terms of the mortgage agreement were 

never amended, the course of the loan would be clear” in that the Complainants’ mortgage 

loan account  “would have reverted to a non-tracker standard variable rate” upon the 

expiry of the initial fixed interest period in March 2005. 

 

The Provider states the Complainants sought a mortgage in the amount of €285,000 in 

May 2011 at which time their mortgaged property was at “sale agreed status” and “they 

were looking to buy a new property with a purchase price of €310,000”. The Provider 

submits that this new property “was in need of modernisation and the Complainants were 

proposing to use their equity from the existing property towards renovation to the new 

property”. The Provider explains that it was “not satisfied to offer the Complainants a 

mortgage of €285,000 and was only willing to offer the Complainants a mortgage of 

€210,000 as their mortgage application did not meet the Provider’s lending criteria in 

relation to their net disposable income”.  
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The Provider submits that the Complainants were not happy to proceed with a mortgage 

of €210,000 as they were seeking €285,000 or a lower amount of €260,000. In such 

circumstances, the Provider explains that this mortgage application did not progress and 

no alternative offer letter was ever issued to the Complainants.  

 

The Provider submits that it “has no record” of any application for a top-up mortgage by 

the Complainants in June 2011 and is “unaware” of any statement made to the 

Complainants in June 2011 informing them that they were not eligible for a top-up loan. 

The Provider contends that it did not turn the Complainants down or declare them 

ineligible for a mortgage in June 2011, rather it was “prepared to offer a lower amount 

than what the Complainants sought” and that it would appear that the Complainants 

“elected and proceeded to take out a mortgage loan with another Financial Services 

Provider prior to the mortgage loan account with the Provider closing”. The Provider notes 

that the Complainants subsequently sold the mortgaged property in June 2011 for 

€255,000, redeemed their mortgage loan account in the amount of €209,596.67 and 

purchased the new property in July 2011 for €290,000, with a mortgage of €260,000 

funded by another provider. 

 

In February 2017, the Provider explains that the Complainants applied to switch their 

mortgage with the other provider in respect of the new property to the Provider. The 

Provider notes that the Complainants drew down a new mortgage loan account ending 

1289 with the Provider in April 2017 pursuant to a Mortgage Loan Offer Letter dated 22 

February 2017 “which contains no provision whatsoever for the application of a tracker 

interest rate”. In this regard, the Provider submits that the Complainants “made a personal 

choice to move house and redeem [mortgage loan account ending 6638] and draw down a 

new mortgage on a new property with another Financial Services Provider, following the 

refusal by the Provider to offer the required funds to the Complainants”. 

 

The Provider submits that it included the Complainants’ original mortgage loan account 

ending 6638 in the Examination because it was formerly on a tracker rate of interest. The 

Provider states that in its review, it found that “when the Complainants moved from a 

tracker rate to a fixed rate of interest, the Provider failed to supply them with sufficient 

clarity as to what would happen at the end of that fixed rate and the language used by the 

Provider may have been confusing or misleading”. The Provider states however that “it had 

not breached any contract with the Complainants” and further “there was no positive 

representation made by the Provider before the Complainants entered the fixed rate period 

that they could move to a new tracker rate at the end of the fixed rate”.  

 

 

 



 - 8 - 

  /Cont’d… 

The Provider details that its failure to not specify the non-tracker nature of the standard 

variable rate that would apply on expiry of the fixed rate period is “significantly less serious 

as a shortcoming in terms of conduct than (say) a breach of contract or mis-selling a fixed 

rate through positive misrepresentation that a new tracker rate would be provided when it 

ended”. 

 
The Provider outlines that it wrote to the Complainants on 15 December 2017 advising 

them of its failure and made an offer of redress and compensation in the amount of 

€4,136.42.  

 

The Provider details that “the redress and compensation offered and accepted by the 

Complainants was adequate and in line with the Provider’s redress and compensation 

framework”. The Provider details that the calculation of the compensation is based on “the 

Provider’s understanding of detriment suffered, including but not limited to inconvenience, 

harm, loss as a result of not having funds available to the Complainants when they should, 

personal suffering and hardship, caused by the relevant issue”. The Provider submits that 

the “Complainants did not fit into categories of special loss such as repossession and the 

Appeals Panel did not alter their categorisation within the Examination”. The Provider 

contends that the payment offered to the Complainants “accurately redress the 

Complainants for the difference in rates and thus restores them to the position they would 

be in if tracker interest at the appropriate margins had been charged instead in the 

relevant periods”. Further, the Provider submits that the payments “made for 

compensation and sums for professional advice…exceed the normal contractual measure of 

damages; and which a court would not have awarded in an action for breach of contract” 

and that the redress offered “represents the extent to which interest was overcharged and 

includes interest charged on a capital balance that was higher than it would have been but 

for the tracker issue i.e. the incorrect interest rate”. 

 

The Provider submits that the Complainants’ claim for additional compensation beyond 

what the Provider and the Appeals Panel has already provided for is “neither fair nor 

reasonable, taking into account that the Complainants appealed the matter to the Appeals 

Panel, who further awarded €650”. The Provider further states that “the compensation 

reflects the nature and severity of the impact with reference to a number of factors as a 

direct result of the Provider’s failure and this complaint [to the FSPO] has advanced no new 

grounds which undermined the determination of the Independent Appeals Panel”. 

 

The Provider states that it does not accept the Complainants’ assertion that they made the 

decision to sell the mortgaged property “solely on the basis that the Provider had not 

represented to them that they could revert to a tracker rate of interest on the Mortgage 

Loan Account” and that “it seems clear to the Provider that there were many other factors 

in play” in the Complainants’ decision to move house and seek a new mortgage to do so.  
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The Provider contends that the Complainants’ statement that their decision to sell the 

mortgaged property was based on “misleading and inaccurate financial data” provided by 

the Provider which fundamentally impacted their decision making at the time of the sale is 

“not quite accurate”. Rather, the Provider notes that “the information the Complainants 

were given when they entered the fixed rate was not sufficient”. The Provider is of the view 

that the Complainants “have already been given the significant benefit of any doubt about 

what they could have reasonably understood about” the interest rate to apply upon expiry 

of the 3 year fixed rate entered into in November 2005.  

 
The Provider states that the Complainants “have not demonstrated that they sold the 

Property and purchased a new home, with a different Financial Services Provider on [a] 

like-for-like basis (same balance/same property” and that the “key influencing factor in 

their decision to switch” related to the non-availability of a tracker interest rate. The 

Provider submits that the Complainants’ contention that if they had known they had a 

tracker interest rate, they would have “seriously considered the impact of selling the 

property and the loss of the tracker rate” falls far short of the requirement that “the 

Complainants show the tracker rate of interest was a key factor in the decision to switch” 

to an alternative provider.  

 

The Provider further submits that the Complainants’ contention to the Appeals Panel that 

they would have “seriously considered the impact of selling” had they known of the tracker 

interest rate, and their contention to the FSPO that they “would not have sold the property 

had they known of the tracker interest rate” are not consistent. The Provider details that 

“it is not clear why there has been a change from what was presented to the Appeals Panel 

and what was presented to the FSPO”. The Provider states that the “discrepancy 

undermines the Complainants claim and reinforces the evidence…showing the removal of a 

tracker rate was not a key factor in their decision to switch”. 

 

The Provider sets out that, comparatively, the Complainants’ new property has increased 

in value to a greater extent than the mortgaged property. The Provider submits that the 

“Complainants evidently ‘traded up’ when they purchased their new home…and this is 

reflected in the corresponding rise in the value of the property” and that by going on “the 

Provider’s valuation and the data on the sale of properties in a similar location, the decision 

to sell the [old] property and buy [the new property] has resulted in an equity gain in excess 

of €200,000 (Valuation of [the new property] property in 2017 v’s Mortgage amount 

€246,000 drawn down) accruing to the Complainants”. The Provider submits that the 

increase in value in respect of the new property indicates that it is a more desirable house 

than the mortgaged property, and it was this that motivated the sale of the mortgaged 

property and the redemption of the Complainants’ mortgage loan account.  
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The Provider further submits that the timing of the purchase must also be considered as 

“2011 was an opportune time for buyers who had the resources to purchase a larger 

property or were considering a move to a more desirable location” and that the 

Complainants’ decision was “a shrewd one and based on an intelligent interpretation of the 

property market and prevailing prices”.  

 

The Provider states that the “tracker rate, and the failure to apply it to the mortgage loan 

account, played no part or a very small part in their decision to move” and that it “cannot, 

therefore, be said the Provider’s failure played a causal role in the decision”. The Provider 

does not accept the Complainants’ claim for further compensation than what has already 

been awarded by the Provider, and as increased by the Appeals Panel. 

 
The Complaint for Adjudication 
 
The complaint for adjudication is that the Provider has not offered adequate redress and 

compensation to the Complainants by consequence of the Provider’s failure in relation to 

their mortgage loan account. 

 
Decision 
 
During the investigation of this complaint by this Office, the Provider was requested to 

supply its written response to the complaint and to supply all relevant documents and 

information. The Provider responded in writing to the complaint and supplied a number of 

items in evidence. The Complainants were given the opportunity to see the Provider’s 

response and the evidence supplied by the Provider.  A full exchange of documentation and 

evidence took place between the parties. 

 

In arriving at my Legally Binding Decision I have carefully considered the evidence and 

submissions put forward by the parties to the complaint. 

 

Having reviewed and considered the submissions made by the parties to this complaint, I 

am satisfied that the submissions and evidence furnished did not disclose a conflict of fact 

such as would require the holding of an Oral Hearing to resolve any such conflict. I am also 

satisfied that the submissions and evidence furnished were sufficient to enable a Legally 

Binding Decision to be made in this complaint without the necessity for holding an Oral 

Hearing. 
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A Preliminary Decision was issued to the parties on 28 January 2021, outlining my 

preliminary determination in relation to the complaint. The parties were advised on that 

date, that certain limited submissions could then be made within a period of 15 working 

days, and in the absence of such submissions from either or both of the parties, within that 

period, a Legally Binding Decision would be issued to the parties, on the same terms as the 

Preliminary Decision, in order to conclude the matter.  

 

In the absence of additional submissions from the parties, within the period permitted, I set 

out below my final determination. 

 

At the outset, I note that the Provider has made submissions about its view that there was 

no breach of contract and no misrepresentation in the sale of a fixed interest rate. I will 

not be making any determination as to the nature of the Provider’s failure as I do not think 

that this is necessary in the circumstances of this matter.  

 

The issue for decision is whether the Provider has offered adequate redress and 

compensation to the Complainants by consequence of the Provider’s failure in relation to 

their mortgage loan account. This failure has been admitted by the Provider in its letter to 

the Complainants in December 2017. I fail to understand why the Provider has made 

submissions as to the nature of the failure in the circumstances of this complaint.  I do not 

find the Provider’s approach in this regard to be helpful in finding a resolution to the 

complaint under investigation. 

 

The Provider has detailed that the redress and compensation offered to the Complainants 

is in line with the Provider’s Redress and Compensation Framework which is based on the 

Central Bank’s Principles of Redress. The redress payment of €3,236.42 reflects the 

amount of interest overpaid (€3,082.30) and includes a payment of €154.12 to reflect the 

time value of money. The Provider also paid the Complainants €750.00 for the purposes of 

seeking independent legal or financial advice, along with compensation of €650.00. The 

Independent Appeals Panel subsequently awarded a further €650.00 in compensation to 

the Complainants. The Provider submits that the Complainants have not made out a 

reasonable claim for additional compensation beyond what the Provider and the Appeals 

Panel has already provided for. 

 

I will now consider if this compensation is sufficient given the individual circumstances of 

the Complainants.  

 

The Complainants’ mortgage loan account was drawn down on a fixed interest rate of 

2.690% for an initial 12 months on 4 March 2004 for a term of 30 years.  
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A Mortgage Loan Offer Letter dated 27 November 2003 (the “Loan Offer”) issued to the 

Complainants which detailed as follows; 

 

1. “Amount of Credit advanced:    €250,000 

2. Period of Agreement:     30 years 

3. Number of    Instalment  

                        Repayment Instalments Type 

12  Fixed at.690% 

348 Variable Rate at 3.600% 

... 

 

11. Type of Loan:      Repayment 

12. Interest Rate:      2.69% Fixed 

… 

14. Purchase price (or value) of Property”  €270,000” 

 

Part 5 – The General Conditions of the Loan Offer detail as follows; 

 

“6. Variable Interest Rates 

 

a) Subject to clause 6 (c), at all times when a variable interest rate applies to 

the Loan the interest rate chargeable will vary at the Lender’s discretion 

upwards or downwards. If at any time a variable rate of interest applies, 

repayments in excess of those agreed may be made at any time during the 

term of the Loan without penalty.  

 

b) The Lender shall give notice to the Borrower of any variation of the interest 

rate applicable to the Loan, either by notice in writing served on the 

Borrower in accordance with clause 1 (c) above, or by advertisement 

published in at least one national daily newspaper. Such notice or 

advertisement shall state the varied interest rate and the date from which 

the varied interest rate will be charged. 

 

c) Notwithstanding anything else provided in this Offer Letter, the varied 

applicable interest rate shall never, in any circumstances, be less than 0.1% 

over one month’s money at the Euro Inter Bank Offered Rate (EURIBOR). 

 

 

 

 

7. Fixed Interest Rates 
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a) The Lender may at its absolute discretion permit the Borrower to avail of a 

fixed interest rate in respect of all or any part of the loan. In the case of a 

fixed rate loan, the interest rate shall, subject to these Conditions, be fixed 

from the date of draw down for the fixed period stated in this Offer Letter. 

The fixed rate of Interest set out in this Offer Letter is the fixed rate which 

would apply were the Loan drawn down today. There is no guarantee that 

the fixed rate so stated will be available when the Loan is in fact drawn 

down. The actual fixed rate that shall apply shall be the Lender’s fixed rate 

available for the fixed period selected by the Borrower at the date of draw 

down. 

 

b) The Lender shall have sole discretion to provide any further or subsequent 

fixed rate period. If the Bank does not provide such a further or subsequent 

fixed rate period or if the Bank offers the Borrower a choice of interest rate 

at the end of any fixed rate period and the Borrower fails to exercise that 

choice, then in either case the interest rate applicable to the Loan will be a 

variable interest rate...” 

 

The Complainants signed Acceptance and Consents section of the Loan Offer on 3 

December 2003 on the following terms; 

 

“I confirm that I have read and fully understand the Consumer Credit Act notices, 

set out above, and the term and conditions contained in this Offer Letter and I 

confirm that I accept this Offer Letter on such terms and conditions.” 

 

The Complainants’ mortgage loan account was drawn down on 04 March 2004. 

 

On 15 February 2005, the Complainants signed a MFA to apply a tracker interest rate of 

ECB + 1.3% (3.3%) for the remaining term of the loan. On 16 November 2005, the 

Complainants signed a further MFA to apply a 3 year fixed interest rate of 3.490%. The 

Complainants signed a further MFA on 17 November 2008 where they chose to apply a 

“H/L VARIABLE LTV>80%<500K VRP5” rate to their mortgage loan account. This variable 

interest rate was applied from 24 November 2008.  

 

It was at this time that the failure that was subsequently identified in 2017 as part of the 

Examination occurred on the Complainants’ mortgage loan account, in that, the Provider 

failed to provide the Complainants with sufficient clarity as to what would happen at the 

end of the fixed interest rate period in November 2008. The Provider found that the 

language used may have been confusing or misleading.  
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A further MFA was signed by the Complainants on 10 February 2010 to apply a 2 year fixed 

interest rate of 3.150%. The Complainants subsequently redeemed their mortgage loan in 

June 2011 on foot of the sale of the mortgaged property. 

 

The variable interest rate that applied to the mortgage loan between November 2008 and 

February 2010 commenced at 4.79% and varied between 4.04% and 2.54%. A fixed 

interest rate of 3.15% applied from March 2010 until June 2011. Between November 2008 

and June 2011, the overall tracker rate (ECB + 1.30%) commenced at 4.55% and reduced to 

2.30% over the time period. The difference in the interest rate actually charged to the 

mortgage loan and the interest rate that would have been charged is demonstrated in 

column 2 of the table below. 

 

The difference in monthly repayments made and the monthly repayments that would have 

been required to have been made if the tracker interest rate (ECB + 1.30%) had been 

applied to the mortgage account between November 2008 and June 2011, is also 

represented in the table below: 

 

Date Range 

(inclusive) 

Difference in 

Interest rate 

charged vs the 

Tracker interest 

rate  

Actual monthly 

repayments 

Monthly 

repayments if 

the mortgage 

was on a 

Tracker Rate  

Overpayment 

per month 

Dec 2008  0.24% €1,280.05 €1,249.21 €30.84 

Jan 2009 0.24% €1,183.85 €1,153.46 €30.39 

Feb 2009-

Mar 2009 

0.24% €1,124.51 €1,094.75 €29.76 

Apr 2009 0.24% €1,064.43 €1,035.60 €28.83 

May 2009 0.24% €1,034.93 €1,007.18 €27.75 

Jun 2009 – 

Feb 2010 

0.24% €1,007.13 €979.79 €27.34 

Mar 2010 – 

Apr 2011 

0.85% €1,074.62 €979.79 €94.83 

May 2011 – 

Jun 2011 

0.60% €1,074.62 €1,005.52 €69.10 

 

The monthly overpayments on the Complainants’ mortgage loan account ranged from 

€27.34 to €94.83 across a period of 2.5 years.  

 

The Complainants contend that their decision to sell the mortgaged property in June 2011 

was influenced by the fact that they were denied a tracker interest rate in respect of their 
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mortgage loan account and they are seeking additional compensation for the Provider’s 

“misrepresentation” of their mortgage account at the time of the sale. In this regard, I am 

of the view that it is helpful to consider the interactions between the Complainants and 

the Provider in the lead up to the sale of the mortgaged property.  

 

The Provider has submitted several letters of correspondence between the Complainants, 

the Complainants’ solicitor and the Provider from April 2011 to June 2011 which 

document the sequence of events leading up to the sale of the mortgaged property. 

 

The Complainants’ solicitor issued a letter to the Provider dated 26 April 2011 which 

details as follows; 

 

 “Dear Sirs, 

 

We refer to the above and now enclose herewith our clients’ authority duly signed 

for you to release the Title Deeds on accountable trust receipt for the purpose of 

preparing contracts for sale. 

 

… 

 

We look forward to receiving Title Deeds in early course. 

 

…” 

 

This letter enclosed a Quick Electronic Discharge Form duly signed by the Complainants 

authorising the Provider to release the title deeds to the mortgaged property. 

 

The letter also enclosed a Letter of Authorisation from the Complainants to Provider 

dated 26 April 2011 detailing as follows; 

 

 “    AUTHORISATION  

 

 Dear Sirs,  

 

We, [the Complainants] of [mortgaged property address] HEREBY AUTHORISE you 

to release the Title Deeds to the above property to [Complainants’ solicitor] of   

[Complainants’ solicitor’s address] on the usual accountable trust receipt. 

 

Dated this 26th day of April 2011 

 

…” 
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The Provider sent the title deeds to the Complainants’ solicitor as requested under cover 

of letter dated 29 April 2011 together with an Accountable Trust Receipt for completion. 

The Complainants’ solicitor acknowledged receipt of the title deeds and furnished a 

completed Accountable Trust Receipt to the Provider by way of letter dated 5 May 2011.  

 

The Complainants submit that in May 2011, they contacted the Provider’s branch to 

request a meeting with a mortgage advisor as they were curious to know how much they 

could borrow on foot of the First Complainant’s new salary and the Second Complainant’s 

reduced salary. The Complainants contend that they approached the Provider for a “top-

up mortgage” for the purposes of either extending the mortgaged property or moving to a 

new property. The First Complainant states that he cannot provide evidence of this initial 

contact to the Provider as the email was sent from his work email address at the time and 

his employer has since ceased trading. The Provider asserts however that it has no record 

pertaining to any request by the Complainants for a “top-up mortgage” but holds records 

for a new mortgage loan application in respect of mortgage loan account ending 2396.  

 

The Provider has submitted an internal note titled “Info Note for Mortgage Application 

[ending in 2396]” in evidence which details as follows; 

 

“… 

 

Current mortgage with [the Provider]. It was drawn down in 2004. Up to date and I 

can find no record of any unpaid. A sale agreed has been reached on this property 

of E255K the couple will make E21K from the sale of this house. 

 

… 

 

Requested mortgage E285K. Leaving them with residual E21825 to put towards 

cosmetic changes on property”. 

 

The Provider has also submitted a further note titled “Rationale for Mortgage Application 

[ending in 2396]”, which details as follows; 

 

 “Mover, Seeking e285K on pp e310K 

 Balance of funds equity e44.9k 

 Savings e17.2k & Inheritance e54k 

 …. 

 Exist pdh sale agreed @e255k 

 …. 

 NDI: e2112 v e2500 (15% Sig 2 exception) 

 …. 



 - 17 - 

  /Cont’d… 

 Based on loan amount of e210k NDI: e2523 v e2.5k 

Proposed property: 3 bed semi detached house in need of modernisation, tight in 

funding if loan cut back to e210k (exist pdh 3 bed detached in excellent condition) 

…… 

S/W MA, advised customers would proceed on lower amount of e260k, NDI: E2249 

v e2500 (10% Sig 2 exception) 

 … 

Acknowledge the overall positives, however would not be content to support NDI 

exception, could consider loan amount of e210K 

MA has advised the Branch Manager now dealing with the customers 

 

Refer for decline as presented, as discussed with MA would be happy to support on 

lower amount, however customer not happy to proceed on e210K, seeking e285K 

max or lower amount of e260K 

 

Decision: Refer for Decline 

Added By: [Redacted] on 05/05/2011 at 11:43:06” 

 

The above notes appear to be an underwriting assessment of the Complainants’ mortgage 

loan application that were entered into the Provider’s internal system on 5 May 2011. 

Prior to this, it appears that the Complainants approached a mortgage advisor in the 

Provider’s branch at which point the Complainants were informed that an initial mortgage 

offer in principal of €260,000 was the maximum amount that the Provider could offer 

subject to credit assessment. While I have not been furnished with evidence of this offer in 

principal, it does not appear to be in dispute between the parties that this amount was 

offered in principal prior to an assessment by the Provider’s underwriting team. The 

Complainants state that they did not seek a mortgage of €285,000 but in later submissions 

state that they were considering purchasing a property based on an initial mortgage offer 

of €260,000 and subsequently asked the Provider to increase the loan amount to €285,000 

to see how much extra the monthly repayments would be. I am satisfied that the 

Provider’s notes show that the Complainants approached the Provider in or around early 

May 2011 to see whether they would be eligible for a mortgage loan in the amount of 

€285,000. At that time, it appears that sale of the mortgaged property was at sale agreed 

status and the Complainants were looking to purchase a new property with a purchase 

price of €310,000. The Provider’s internal notes show that based on the Complainants’ 

mortgage application and their net disposable income, the Provider was only in a position 

to offer the Complainants a loan in the amount of €210,000.  

 

 



 - 18 - 

  /Cont’d… 

I note from the Provider’s internal notes dated 5 July 2011 that this application lapsed as 

there was no response from the Complainants. A screenshot from the Provider’s 

“Mortgage Desktop” dated 5 July 2011 details as follows; 

 

 “Subject:   Application Cancelled 

Date:   05/07/2011 

Application No: [ending 2396] 

 Applicant(s):  [Name of Complainants] 

 Reason:  OTHER-No Response from Customer 

  

 Hi, 

  

This application has been cancelled as it is under negotiation since 06/05/2011. If at 

a future date it needs to be reactivated please send an [internal mail] with the new 

information or documentation required…” 

 

The Provider issued redemption figures to the Complainants in respect of their mortgage 

loan account under cover of letter dated 20 June 2011. The total balance outstanding as at 

that date was €209,542.85. The Complainants’ mortgage loan account was subsequently 

redeemed in full in the amount of €209,596.67 on 23 June 2011. 

 

I understand from the Provider’s internal notes that the Complainants drew down a new 

mortgage in the amount of €260,000 with an alternative provider in June 2011 in order to 

purchase the new property. The Provider has submitted “Sale Information” from the 

Property Price Register in respect of the new property into evidence which details as 

follows; 

 

 “Date of Sale:    01/07/2011 

 Price:    €290,000 

….. 

Description of property: Second-Hand Dwelling house/Apartment” 

 

The Complainants approached the Provider in early February 2017 to apply to switch their 

mortgage loan on their new property with the alternative provider to the Provider. The 

Provider’s internal notes details as follows; 

 

 “Rates & Terms discussed 8th February 2017 

….. 
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No unpaid or excessing on any of the accounts and no apparent financial distress 

evident  

 

Looking to switch for a better rate and 2 % cash back plus offer and non-structural 

equity release of EUR20k for attic conversion 

….. 

 

client would like to leave their savings intact to cover children future college 

expenses. Clients confirmed it make[s] more financial sense to switch from 

[alternative provider] to [Provider] for a better rate and including the equity release 

they are paying the same monthly repayment….” 

 

On foot of an assessment of the Complainants’ circumstances, the Provider issued a 

Mortgage Loan Offer Letter to the Complainants dated 22 February 2017 in respect of 

new mortgage loan account ending 1289 for the amount of €246,000 over a term of 19 

years. The particulars of the Mortgage Loan Offer Letter dated 22 February 2017 are 

detailed below; 

 

“Amount of Credit advanced:    €246,000 

 Period of Agreement:     19 years 

 Number of    Instalment  

                          Repayment Instalments Type 

36   Fixed at 3.100% 

192  Variable Rate at 3.900% 

... 

 

Type of Loan:      Repayment 

Interest Rate:      3.100% Fixed 

… 

Valuation for Mortgage Purposes:   €440,000” 

 

Part 5 – The General Conditions of the Mortgage Loan Offer Letter dated 22 February 

2017 detail as follows; 

 

“6. Variable Interest Rates 

…. 

 

b) At all times when a variable interest rate applies to the Loan (a) the interest 

rate chargeable will vary at the Lender’s discretion upwards or downwards:  
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and (b) the Lender agrees to vary the interest rate by reference to one or 

more factors identifies in the Summary Statement of Policy for Variable Rate 

Mortgage Loans that is current on the date of this Offer Letter or as that 

may be duly amended or replaced from time to time (the “Summary 

Statement”).  If at any time a variable rate of interest applies, repayments in 

excess of those agreed may be made at any time during the term of the 

Loan without penalty. This Clause 6(b) is Subject to clause 6 (d). 

c) The Lender shall give notice to the Borrower in writing in accordance with 

Clause 1 (c) of any variation of (i) the interest rate applicable to the Loan or 

(ii) of any amendment to or replacement of the Summary Statement. Any 

such notice of any variation of the interest rate applicable to the Loan shall 

state the Statement may set out the changes made to it or may include the 

new or revised Summary Statement in full.  

d) Notwithstanding anything else provided in this Offer Letter, the varied 

applicable interest rate shall never, in any circumstances, be less than 0.1% 

over one month’s money at the Euro Inter Bank Offered Rate (EURIBOR). 

 

7. Fixed Interest Rates 

 

a) The Lender may at its absolute discretion permit the Borrower to avail of a 

fixed interest rate in respect of all or any part of the Loan. In the case of a 

fixed rate loan, the interest rate shall, subject to these Conditions, be fixed 

from the date of draw down for the fixed period stated in this Offer Letter.  

 

The fixed rate of Interest set out in this Offer Letter is the fixed rate which 

would apply were the Loan drawn down today. There is no guarantee that 

the fixed rate so stated will be available when the Loan is in fact drawn 

down. The actual fixed rate that shall apply shall be the Lender’s fixed rate 

available for the fixed period selected by the Borrower at the date of draw 

down. 

 

b) The Lender shall have sole discretion to provide any further or subsequent 

fixed rate period. If the Lender does not provide such a further or subsequent 

fixed rate period or if the Lender offers the Borrower a choice of interest rate 

at the end of any fixed rate period and the Borrower fails to exercise that 

choice, then in either case the interest rate applicable to the Loan will be a 

variable interest rate...” 
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The Mortgage Loan Offer Letter dated 22 February 2017 provided for a fixed interest rate 

at 3.1% for 3 years, thereafter reverting to a standard variable rate. The Provider asserts 

that the new mortgage loan account ending 1289 is not a “continuum” from mortgage loan 

account ending 6638, therefore the Complainants cannot fairly and reasonably expect that 

a tracker interest rate be applied to the new mortgage loan account. The Complainants 

accept that they are not seeking for a tracker rate to be applied to mortgage loan account 

ending 1289 as they sold the mortgaged property the subject of mortgage loan account 

ending 6638 which should have been on a tracker rate in 2011 and the Provider “cannot be 

forced to apply a tracker rate to this mortgage account [ending 1289] as the values are not 

on a like for like basis”. In this regard, I note that it is not in dispute between the parties 

that a tracker rate of interest ought to be applied to mortgage loan account ending 1289.  

 

In any event, I note that the Mortgage Loan Offer Letter dated 22 February 2017 contains 

no contractual entitlement or otherwise on the part of the Complainants to a tracker rate 

of interest to be applied to their new mortgage loan account at any point over the term of 

the loan. The Complainants signed and accepted the terms and conditions contained in the 

Mortgage Loan Offer Letter on 25 February 2017. The Complainants subsequently drew 

down mortgage loan account ending 1289 in April 2017 on a fixed interest rate. 

 

While the Complainants contend that their decision to sell the mortgaged property in 2011 

was influenced by the fact that they were denied a tracker rate for their mortgage loan 

account ending 6638, the Provider submits that there were many other factors in play in 

the decision to move house and avail of a new mortgage to do so. A question arises as to 

whether the Provider’s removal of a tracker interest rate was the only reason why the 

Complainants decided to sell the mortgaged property in 2011.  

 

The Provider has submitted the table below in evidence which shows the differences 

between mortgage loan account ending 6638 taken out by the Complainants in 2003 with 

the Provider in respect of the mortgaged property and new mortgage loan account ending 

1289 in respect of the new property that was drawn down in April 2017. 

 

Details Mortgage Loan Account 
[ending 6638] 

Mortgage Loan Account 
[ending 1289] 

Drawn down 
under  
Mortgage  
Offer Letter 

27 November 2003 22 February 2017 

Amount €250,000  €246,000 

Date of drawdown 4 March 2004 3 April 2017 

Period of 
Agreement 

30 years to 2034 19 years to 2036 
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Number of 
Repayment 
Instalments 

 
 
360 

 
 
228 

 
Instalment details 

12 months Fixed at 2.69% 
348 months Standard Variable 

36 months Fixed @ 3.1%  
192 months Standard Variable 

Mortgage Offer 
Letter.  
Part 4 -  
The Special 
Conditions 

 
 
 
No Provision for a tracker 
interest rate 

 
 
 
No Provision for a tracker 
interest rate 

Agreement due to  
Expire 

 
2 March 2034 

 
1 May 2036 

 
Property 
mortgaged 

 
[Address of mortgaged 
property] 

 
[Address of new property] 

Property purchase  
Price 

 
€270,000 

 
€440,000 

 
 
 
 
 
 
Property Details  

88sq. m  
Semi detached, Second Hand 
built in 1980.  
2 living rooms, 1 kitchen, 3 
bedrooms, 1 bath. 
In good condition. 
Site dimension – 189sq. m.  

110 sq m.  
Semi detached, Second Hand 
built in 1976 
6 rooms (including 3 bedrooms) 
In good condition.  
Site dimensions – 260 sq. m.  

Valuation Report  
Details  

Valuation Report confirms good 
condition of property prior to 
purchase 

Valuation Report confirms good 
condition of property prior to 
purchase. It further noted the 
proposal to convert the attic into 
another bedroom at a cost of 
€20,000 

Income details  
provided at  
application: 
[First 
Complainant]: 
[Second 
Complainant]: 

 
 
 
 
1 - €27,198 
2 - €30,473 
No children 

 
 
 
 
1 -€68,412  
2 - €18,008 
2 children – [ages redacted]  

 
Current Mortgage 
Status 

23 June 2011 - Mortgage 
redeemed.  
Balance Outstanding 
€209,596.67 

Outstanding balance @ 19 July 
2019 
€225,088.63 
Fixed rate: 3.1% 

 

It is clear that the Complainants’ circumstances changed somewhat since they took out 

their original mortgage loan account ending 6638 in respect of the mortgaged property.  
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The Complainants, by their own admission, submit that the reason they approached the 

Provider for additional funding in May 2011 was to either extend the mortgaged property 

or move to a new property. At the time of the application for a new mortgage loan in 

2011, the Complainants note that the First Complainant’s salary had increased and the 

Second Complainant’s salary had decreased. Apart from a change in the Complainants’ 

financial circumstances, the Complainants’ personal circumstances had changed in that 

they had started a family and by 2011 had two children. Given the Complainants’ 

mortgaged property was sold for €255,000 in June 2011 and the mortgage loan account 

was redeemed in full in the amount of €209,596.67, the Complainants had €45,403.33 in 

equity before the deduction of legal costs and sales costs. In this regard, it is my view that 

it is reasonable to conclude that the Complainants may have wanted to trade up to a 

larger property on foot of their change in circumstances. Moreover, the Provider’s internal 

notes, referenced above, indicate that the Complainants had gone sale agreed on the 

mortgaged property prior to approaching the Provider for additional funding. Therefore 

there appears to have been little or no discussion between the parties prior to the sale of 

the mortgaged property and there was certainly no mention of the interest rate applicable 

to the mortgage loan account as being the reason for the Complainants’ decision to sell 

their mortgaged property. 

 

The Complainants assert that by the Provider denying access to a tracker interest rate 

fundamentally impacted on their financial decision making at the time of the sale of the 

mortgaged property and “could have potentially le[a]d to future economic hardship”. In 

this regard, the Complainants estimate that the additional interest paid that they “would 

notional pay” over the life of the original mortgage will be approximately €37,158 from 

July 2011 until the remaining term of the loan on foot of their loss of entitlement to a 

tracker interest rate.  

 

The Complainants have submitted three tables into evidence outlining the impact of 

switching mortgage provider and moving onto a higher rate of interest then moving back 

to the Provider’s fixed interest rate of 3.10 % over the remaining term of the loan versus 

not selling the mortgaged property with a tracker interest rate of 2.55% applied for the 

remaining term of the loan. 

 

The tables submitted by the Complainants in evidence detail as follows; 
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The Complainants detail that they calculated the figure of €37,158.27 in additional interest 

from 31 July 2011 to 31 January 2034 based on the following assumptions; 

 



 - 28 - 

  /Cont’d… 

“ 

1. At the time of the sale the value of the mortgage was EUR 209,597 

2. The last known tracker rate was 2.55%, assume no change in this rate for the 

remaining term 

3. The remaining term of the mortgage was 22.58 years 

4. The total tracker interest incurred would be approx. EUR 66,327 

5. Assume the same mortgage value and term but this time apply the mortgage rates 

incurred switching to [alternative Provider] 5.1%, 4.5% & 4.25% and then switching 

back to [Provider] currently 3.1%. 

6. Assume the current mortgage rate of 3.1% remains unchanged for the remaining 

term  

7. The total variable interest incurred would be EUR 103,485” 

 

I understand from the Complainants’ assumptions above that if they did not sell the 

mortgaged property in June 2011 and if a tracker interest rate of 2.55% was restored on 

their mortgage loan account ending 6638 from 31 July 2011 to 31 January 2034 they 

would have incurred interest payments in the amount of €66,327 compared to interest 

payments in the amount of €103,485 on foot of selling the mortgaged property, 

purchasing a new property, taking a new mortgage loan out with an alternative provider 

and subsequently switching their new mortgage loan account to the Provider. The 

difference between the two amounts being €37,158. The Complainants note that this 

additional cost of €37,158 does not take into account the current tracker interest rate 

therefore they maintain that the actual additional interest could be considerably higher.  

 

While I have considered the Complainants’ assumptions, I do not accept that the 

Complainants’ reasoning and estimation as to the additional interest payments is entirely 

accurate as it does not take into account other potential factors or “assumptions”. It 

cannot be proven, for example, that the Complainants intended to remain in the 

mortgaged property and sought a tracker rate for the remaining term of the mortgage. The 

Complainants’ assumptions do not take into account interest incurred in the event that the 

Complainants retained the mortgaged property with the tracker interest rate restored and 

sold the mortgaged property at a later date or fluctuations in the tracker interest rate or 

indeed the variable rate with the alternative provider and the Provider. Therefore, I do not 

accept the Complainants’ contention that they will have overpaid interest to the value of 

€37,158 since 2011 over the life of the mortgage loan. 

 

The Complainants further submit that they have not calculated the additional loss incurred 

as a result of selling the mortgaged property in 2011 during the economic downturn 

“which had seen properties lose over 50% of their value”. It appears from the Mortgage 

Loan Offer Letter dated 27 November 2003 that the purchase price of the mortgaged 

property in 2003 was €270,000 and the mortgaged property sold for €255,000 in 2011 
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however the Complainants had equity on foot of the sale. The Provider on the other hand 

submits that the Complainants’ new property has increased in value to a greater extent 

than the mortgaged property that they sold in 2011. The Provider is of the view that the 

Complainants “traded up” by moving to a new property in a better location at a time when 

market conditions meant it was favourable to do so, and that their “decision was a shrewd 

one and based on an intelligent interpretation of the property market and prevailing 

prices”. The Provider further submits that the Complainants have achieved a potential 

equity gain of €200,000 by selling the mortgaged property in 2011 and purchasing the new 

property. In this regard the Provider has submitted a Valuation Report dated 27 February 

2017 that references the “current valuation figure” of the new property at that time as 

€450,000.  

 

The Complainants contend that “the value of [their] current property should be disregarded 

when considering if [the Provider] should pay any additional compensation” and that they 

have “no intention of selling [their] property to realise any gain in value”. In this regard, it is 

important for both parties to understand that any fluctuation in the value of either the 

mortgaged property or the new property is not something that can be accurately 

predicted. The prevailing conditions of mid-2011 were that residential property prices 

were remarkably low. It is entirely conceivable that the Complainants sought to take 

advantage of this fact, as is submitted by the Provider. However, I am of the view that the 

Complainants’ could not have accurately known the future value of their new property at 

the time they decided to sell the mortgaged property in 2011. 

 

The Complainants submit in their correspondence to the Independent Secretariat, which 

provides administrative support to the Independent Appeals Panel, that the Provider 

issued the letter dated 15 December 2017, outlining the Provider’s failure in respect of 

mortgage loan account ending 6638 and the offer of redress and compensation to the 

Complainants’ old address (the address of the mortgaged property). The Complainants 

explain that they did not in fact receive notice of this letter until March 2018, when one of 

the Complainants received a text message reminder from the Provider. Furthermore, the 

Complainants state that the Provider failed to notify the Independent Appeals Panel of the 

Complainants’ new correspondence address, and as a result the appeals pack was also 

sent to the Complainants’ previous address. It is important to note that I have not been 

provided with any evidence from the Complainants that they notified the Provider of the 

change in correspondence address.  

 

General Condition 1 (c) of Part 5- General Conditions of the Mortgage Loan Offer Letter 

dated 27 November 2003 details as follows; 

 



 - 30 - 

  /Cont’d… 

“Any notice or demand shall be sufficiently given to or served on the Borrower if it is 

left or sent by ordinary pre-paid post addressed to the Borrower at the address of 

the Property or the Borrower’s last place of abode…” 

 

As such, it is important for the Complainants to understand that in the absence of a 

specific instruction from them to change the correspondence address in respect of 

mortgage loan account ending 6638, the Provider would continue to send correspondence 

to the address of the mortgaged property. In circumstances where the Complainants were 

afforded 12 months to appeal the Provider’s offer of redress and compensation from the 

date of receipt of the redress and compensation pack, I am of the view that the 

Complainants were not inconvenienced by the fact that the correspondence was sent to 

their old address in December 2017 and they only received it in March 2018 as they would 

have been afforded 12 months from March 2018 to lodge an appeal. In any event the 

Complainants lodged their appeal in July 2018.  

 

Further, I do not accept that the Provider failed to notify the Independent Appeals Panel of 

the Complainants’ new correspondence address. In this regard, it is important for the 

Complainants to understand that the Independent Secretariat and the Independent 

Appeals Panel are separate and independent bodies from the Provider. Therefore, and as 

outlined by the Provider in its letter to the Complainants on 16 April 2018, it was up to the 

Complainants to request an “appeals pack” from the Independent Secretariat. I note that 

the Provider also furnished the Complainants with the relevant contact details of the 

Independent Secretariat under cover of letter dated 16 April 2018.  

 

The Provider’s failure has been accepted by it, and redress of €3,236.42 (to include a 

payment for the time value of money of €154.12) and compensation of €1,300 (to include 

the additional compensation of €650 awarded by the Independent Appeals Panel) has 

been paid to the Complainants together with the sum of €750 for legal advice. Having 

considered the evidence and the circumstances of this complaint, I am of the view that the 

level of compensation paid by the Provider is reasonable for the Provider’s failure in 

overcharging the Complainants on their mortgage loan account ending 6638. While I 

acknowledge that the Complainants may not have been able to make a fully informed 

decision with regard to the sale of the mortgaged property as they were not aware that a 

tracker rate of interest should have been applied to their mortgage loan account, the 

Complainants have not furnished any evidence to show that they have suffered any actual 

economic hardship or adverse financial effects on foot of the sale of the mortgaged 

property in June 2011.  

 

In fact, the Complainants approached the Provider seeking additional funding after the 

mortgaged property went sale agreed and there is no evidence to indicate that the 

Complainants were unable to meet their monthly mortgage repayments or in financial 
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difficulties prior to the sale of the mortgaged property. Moreover, the evidence does not 

support the Complainants’ contention that if they had known that they were entitled to a 

tracker interest rate they would not have sold the mortgaged property. While I appreciate 

that, with the benefit of hindsight, knowledge of the availability of a tracker interest rate 

may have been a factor in the Complainants’ decision whether or not to sell the 

mortgaged property, I cannot accept that is was the only factor at play in the 

Complainants’ decision making. I accept that the amount of compensation which has been 

paid to the Complainants is reasonable in the circumstances of this particular matter.  

 

For the reasons outlined in this Decision, I do not uphold this complaint. 

 

Conclusion 
 
My Decision pursuant to Section 60(1) of the Financial Services and Pensions Ombudsman 
Act 2017, is that this complaint is rejected. 

 
 
The above Decision is legally binding on the parties, subject only to an appeal to the High 
Court not later than 35 days after the date of notification of this Decision. 
 

 
 
 GER DEERING 

FINANCIAL SERVICES AND PENSIONS OMBUDSMAN 
 

  
 18 February 2021 

 
 
 
Pursuant to Section 62 of the Financial Services and Pensions Ombudsman Act 2017, the 
Financial Services and Pensions Ombudsman will publish legally binding decisions in 
relation to complaints concerning financial service providers in such a manner that—  

 
(a) ensures that—  

 
(i) a complainant shall not be identified by name, address or otherwise,  

 
 
 

(ii) a provider shall not be identified by name or address,  
and 
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(b) ensures compliance with the Data Protection Regulation and the Data Protection 
Act 2018. 

 


