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Sector: Banking

Product / Service: Tracker Mortgage

Conduct(s) complained of: Failure to offer appropriate compensation or

redress CBI Examination

Outcome: Rejected

LEGALLY BINDING DECISION OF THE FINANCIAL SERVICES AND PENSIONS OMBUDSMAN

Background

This complaint relates to a mortgage loan account held by the Complainants with the
Provider and an overcharge of interest in the amount of €3,082.30 on that mortgage loan
account. The mortgage loan account was secured on the Complainants’ principal private
residence (the “mortgaged property”).

The loan amount was for €250,000.00 repayable over a term of 30 years. The mortgage
loan account was drawn down on 04 March 2004 pursuant to a Mortgage Loan Offer
Letter dated 27 November 2003. The mortgage loan was redeemed in June 2011 when the
Complainants sold the mortgaged property.

The Complainants’ mortgage loan account was considered by the Provider as part of the
Central Bank directed Tracker Mortgage Examination (the “Examination”). The Provider
identified that an error had occurred on the mortgage loan account and that mortgage
loan account was deemed to be impacted under that Examination.

The Provider issued a letter dated 15 December 2017 to the Complainants advising them
of the error that had occurred on their mortgage loan account. The Provider detailed how
it “got things wrong” as follows;
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“In our review, we found that when you moved to a fixed rate from a tracker rate
we failed to provide you with sufficient clarity as to what would happen at the end
of that fixed rate. Because of this, you may have had an expectation that a tracker
rate would be available to you at the end of the fixed period.

The language used by us in your documentation may have been confusing as to
whether it was a variable interest rate which varied upwards or downwards
tracking the ECB Rate or a variable interest rate which varied upwards or
downwards at our discretion.”

With respect to the effect of the failure on the mortgage loan account, the Provider
outlined as follows;

“How this failure affected you

As a result of our failure, we can confirm that you were charged an Incorrect
Interest rate between 24 Nov 2008 and 7 Jun 2011”

The Provider made an offer of redress and compensation to the Complainants in its letter
dated 15 December 2017. The offer of €4,136.42 was made by the Provider to the
Complainants and comprised of the following;

1. Redress of €3,236.42 covering:

e Total interest overpaid of €3,082.30
¢ Interest to reflect the time value of money of €154.12

2. Compensation of €650.00 for the Provider’s failure.

3. Independent Professional Advice payment of €250.00.

By way of letter dated 31 January 2018, the Provider informed the Complainants that it
intended to “top up” the Complainants payment for independent advice by an extra
€500.00 (an increase from €250.00 to €750.00).

In July 2018, the Complainants appealed the redress and compensation offering to the
Independent Appeals Panel.

On 27 August 2018 the Independent Appeals Panel decided to uphold the Complainants’
appeal and awarded additional compensation of €650.00 to the Complainants. In
determining the appeal the Panel outlined as follows;
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e “The Panel is satisfied that the Customers are not entitled to be compensated for
any period after 27 June 2011.

For such an entitlement to arise, under the Appeals Panel Terms of Reference, you
were required to have switched your mortgage to a different lender on a like-for-
like basis (same balance/same property) where not getting a tracker was a key
reason for [their] switch.

e Nevertheless the Panel acknowledges that your decision-making in 2011 may have
been impaired as a result of not being on the tracker rate at the time and
accordingly the Appeals Panel has decided to award additional compensation of
€650.”

As the Complainants had completed the Provider’s internal appeals process, and the
award that was accepted by the Complainants as part of that appeals process was not in
full and final settlement, this office was in a position to progress the investigation and
adjudication of the complaint.

The conduct complained of that is being adjudicated on by this office is that the Provider
has failed to offer adequate redress and compensation to the Complainants by

consequence of the Provider’s failure in relation to their mortgage loan account.

The Complainants’ Case

The Complainants state that had they known that they were entitled to a tracker interest
rate at the end of their fixed interest rate period in November 2008, they “would not have
sold” the mortgaged property and taken out a loan with an alternative Provider to
purchase a new property in July 2011.

The Complainants submit that in May 2011 they enquired with the Provider about
obtaining a new mortgage loan and that “depending on the value of the mortgage being
offered [they] were considering extending the current property or moving”. The
Complainants state that they met with a mortgage advisor of the Provider who told them
that “an initial mortgage offer in principal of €260,000 would be the maximum value the
Bank could offer” which could be “reduced by €10,000 or €20,000”. The Complainants
explain that they considered their options on foot of this offer in principal and “decided to
look at other properties”. The Complainants note that in the event that they could not find
a suitable property, they decided that they “would then extend the current property with
the top-up [the Provider] wlas] willing to offer”. The Complainants submit that “a few days
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later” the mortgage advisor of the Provider informed them that the Provider’s
underwriters had reviewed their mortgage application and the Provider was only in a
position to offer a mortgage loan in the amount of €210,000.

The Complainants note that this “was the exact same value as the current mortgage so the
Bank were not offering any additional increases to the existing mortgage so not only could
[they] not move [they] could not extend the existing property”.

The Complainants assert that they did not seek a mortgage loan in the amount of €285,000
prior to the sale of the mortgaged property in June 2011 and that the document submitted
by the Provider in evidence for a loan offer in the amount €285,000 “is in relation to a
different property...which [they] were also considering buying”.

The Complainants state that they “decided to sell the house in 2011” and drew down a new
mortgage loan with an alternative Provider on foot of the purchase of their new property.
The Complainants explain that they “were with [the alternative Provider] for 5 years until
[they] switched [their] mortgage back to [the Provider]” and “since 2011 [they] have paid a
considerably higher mortgage rate with [the alternative Provider] and currently with [the
Provider]” than they would be on if they did not sell the mortgaged property and were
placed on a tracker interest rate in November 2008.

The Complainants submit that the “increase in interest repayments on new mortgage over
the term of the mortgage would be substantial when compared to staying in the property
and remaining on the tracker rate”. The Complainants estimate that the loss of the tracker
mortgage in 2011 will cost them approximately €37,158 in additional interest payments
from 2011 until the end of the term of their new mortgage loan. The Complainants detail
that, based on the interest rates furnished by the Provider, they have demonstrated that,
if they did not sell the mortgaged property, the additional interest that they would
notionally pay over the remaining term of their original mortgage is “circa 38,000”. The
Complainants state that “this amount is not immaterial” and if they had known that they
“were foregoing a tracker mortgage” at the time of sale in 2011 then this “would have
been a key factor in [their] decision to sell”. The Complainants assert that if a tracker
interest rate had been applied to their mortgage loan in 2008 at the end of the fixed
interest rate period, they “would have seriously considered the financial impact over the
life of the mortgage of selling the house and losing the tracker mortgage when deciding to
renovate [their] existing house and remain with [the Provider] or buy a new house and take
out a new mortgage with [an alternative Provider]”. The Complainants contend that by
being denied access to the tracker interest rate, their “decision to sell was impaired” and
could have potentially led to “future economic hardship”.
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The Complainants state that they “fully accept” that the Provider has compensated them
for the interest overcharged on their mortgage up to the date on which the mortgage loan
account was redeemed on foot of the sale of the mortgaged property in June 2011.

However the Complainants submit that the offer of compensation made by the Provider as
part of the Examination “does not reflect the financial impact of [the Provider] not
providing accurate financial data at the time [they] were considering whether to remain in
the property or to sell the property” and that “the compensation offered by [the Provider]
did not take into account their misrepresentation and the financial impact it has
subsequently had” for them.

The Complainants highlight in later submissions that they “are not demanding [their]
current mortgage be placed on a tracker rate with [the Provider]” and they accept that the
Provider “cannot be forced to apply a tracker rate” to their current mortgage account as
the tracker rate should have been applied to their original mortgage loan with the Provider
and they have since sold the property over which their original mortgage loan was
secured.

In response to the Provider’s reference to the “gain in value” in respect of the
Complainants’ new property, the Complainants state that any “notional gain should not be
taken into consideration when assessing any additional compensation”. The Complainants
assert that that “the current gain in value is notional based on the current market value of
properties in Ireland” and based on “current economic indicators and threats to the
economy such as Brexit, property prices in Ireland could be overstated”. They further state
that the value of their current property should be disregarded when considering whether
the Provider should pay additional compensation and that they have “no intention of
selling [their] property to realise any gain in value”.

The Complainants submit that “the Appeals Panel highlighted that this complaint was
outside of their terms of reference and as such they were unable to award any additional
compensation other than the standard €650”.

The Complainants are seeking additional monetary compensation for the Provider’s failure
to disclose the correct financial position of the Complainants’ mortgage loan account at
the time of sale of the property.

The Provider’s Case

The Provider submits that the Complainants drew down a mortgage in the amount of
€250,000 on 04 March 2004 for a term of 30 years under Mortgage Loan Offer Letter
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dated 27 November 2003, signed and accepted by the Complainants on 03 December
2003 (the “Offer Letter”).

The Provider details that the Offer Letter provided for an initial fixed rate of interest at
2.69% for 12 months, thereafter reverting to a standard variable rate of interest. The
Provider explains that the Offer Letter did not contain any contractual entitlement on the
part of the Complainants to avail of a tracker interest rate during the lifetime of the loan.
The Provider relies on General Condition 7(b) of the Offer Letter in this regard.

The Provider submits that the Complainants made the following changes to the interest
rate applicable to their mortgage loan account;

e The Complainants elected to apply a tracker variable interest rate of ECB + 1.30%,
(3.30%) by signing a Mortgage Form of Authorisation (“MFA”) on 15 February
2005;

e The Complainants elected to apply a fixed interest rate of 3.49% for a period of 3
years by signing a MFA on 16 November 2005;

e The Complainants signed and accepted a MFA on 17 November 2008 to move to a
“H/L Variable LTV>80%<500K VRP5” rate (then priced at 4.79%); and

e The Complainants elected to apply a fixed interest rate of 3.15% for a period of 2
years by signing a MFA on 10 February 2010.

The Provider details that while the MFA signed on 16 November 2005 stipulated that the
“terms and conditions pertaining to the Offer Letter would remain in force” it accepts “that
there was insufficient clarity as to what would happen at the end of the fixed period”. The
Provider also accepts “that the communication could have been better...if it expressed in
the November 2005 MFA what rate product would have applied at the end of the 3 year
fixed rate period”. The Provider states that “if the terms of the mortgage agreement were
never amended, the course of the loan would be clear” in that the Complainants’ mortgage
loan account “would have reverted to a non-tracker standard variable rate” upon the
expiry of the initial fixed interest period in March 2005.

The Provider states the Complainants sought a mortgage in the amount of €285,000 in
May 2011 at which time their mortgaged property was at “sale agreed status” and “they
were looking to buy a new property with a purchase price of €310,000”. The Provider
submits that this new property “was in need of modernisation and the Complainants were
proposing to use their equity from the existing property towards renovation to the new
property”. The Provider explains that it was “not satisfied to offer the Complainants a
mortgage of €285,000 and was only willing to offer the Complainants a mortgage of
€210,000 as their mortgage application did not meet the Provider’s lending criteria in
relation to their net disposable income”.
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The Provider submits that the Complainants were not happy to proceed with a mortgage
of €210,000 as they were seeking €285,000 or a lower amount of €260,000. In such
circumstances, the Provider explains that this mortgage application did not progress and
no alternative offer letter was ever issued to the Complainants.

The Provider submits that it “has no record” of any application for a top-up mortgage by
the Complainants in June 2011 and is “unaware” of any statement made to the
Complainants in June 2011 informing them that they were not eligible for a top-up loan.
The Provider contends that it did not turn the Complainants down or declare them
ineligible for a mortgage in June 2011, rather it was “prepared to offer a lower amount
than what the Complainants sought” and that it would appear that the Complainants
“elected and proceeded to take out a mortgage loan with another Financial Services
Provider prior to the mortgage loan account with the Provider closing”. The Provider notes
that the Complainants subsequently sold the mortgaged property in June 2011 for
€255,000, redeemed their mortgage loan account in the amount of €209,596.67 and
purchased the new property in July 2011 for €290,000, with a mortgage of €260,000
funded by another provider.

In February 2017, the Provider explains that the Complainants applied to switch their
mortgage with the other provider in respect of the new property to the Provider. The
Provider notes that the Complainants drew down a new mortgage loan account ending
1289 with the Provider in April 2017 pursuant to a Mortgage Loan Offer Letter dated 22
February 2017 “which contains no provision whatsoever for the application of a tracker
interest rate”. In this regard, the Provider submits that the Complainants “made a personal
choice to move house and redeem [mortgage loan account ending 6638] and draw down a
new mortgage on a new property with another Financial Services Provider, following the
refusal by the Provider to offer the required funds to the Complainants”.

The Provider submits that it included the Complainants’ original mortgage loan account
ending 6638 in the Examination because it was formerly on a tracker rate of interest. The
Provider states that in its review, it found that “when the Complainants moved from a
tracker rate to a fixed rate of interest, the Provider failed to supply them with sufficient
clarity as to what would happen at the end of that fixed rate and the language used by the
Provider may have been confusing or misleading”. The Provider states however that “jt had
not breached any contract with the Complainants” and further “there was no positive
representation made by the Provider before the Complainants entered the fixed rate period
that they could move to a new tracker rate at the end of the fixed rate”.

/Cont’d...



-8-

The Provider details that its failure to not specify the non-tracker nature of the standard
variable rate that would apply on expiry of the fixed rate period is “significantly less serious
as a shortcoming in terms of conduct than (say) a breach of contract or mis-selling a fixed
rate through positive misrepresentation that a new tracker rate would be provided when it
ended”.

The Provider outlines that it wrote to the Complainants on 15 December 2017 advising
them of its failure and made an offer of redress and compensation in the amount of
€4,136.42.

The Provider details that “the redress and compensation offered and accepted by the
Complainants was adequate and in line with the Provider’s redress and compensation
framework”. The Provider details that the calculation of the compensation is based on “the
Provider’s understanding of detriment suffered, including but not limited to inconvenience,
harm, loss as a result of not having funds available to the Complainants when they should,
personal suffering and hardship, caused by the relevant issue”. The Provider submits that
the “Complainants did not fit into categories of special loss such as repossession and the
Appeals Panel did not alter their categorisation within the Examination”. The Provider
contends that the payment offered to the Complainants “accurately redress the
Complainants for the difference in rates and thus restores them to the position they would
be in if tracker interest at the appropriate margins had been charged instead in the
relevant periods”. Further, the Provider submits that the payments “made for
compensation and sums for professional advice...exceed the normal contractual measure of
damages; and which a court would not have awarded in an action for breach of contract”
and that the redress offered “represents the extent to which interest was overcharged and
includes interest charged on a capital balance that was higher than it would have been but
for the tracker issue i.e. the incorrect interest rate”.

The Provider submits that the Complainants’ claim for additional compensation beyond
what the Provider and the Appeals Panel has already provided for is “neither fair nor
reasonable, taking into account that the Complainants appealed the matter to the Appeals
Panel, who further awarded €650”. The Provider further states that “the compensation
reflects the nature and severity of the impact with reference to a number of factors as a
direct result of the Provider’s failure and this complaint [to the FSPO] has advanced no new
grounds which undermined the determination of the Independent Appeals Panel”.

The Provider states that it does not accept the Complainants’ assertion that they made the
decision to sell the mortgaged property “solely on the basis that the Provider had not
represented to them that they could revert to a tracker rate of interest on the Mortgage
Loan Account” and that “it seems clear to the Provider that there were many other factors
in play” in the Complainants’ decision to move house and seek a new mortgage to do so.
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The Provider contends that the Complainants’ statement that their decision to sell the
mortgaged property was based on “misleading and inaccurate financial data” provided by
the Provider which fundamentally impacted their decision making at the time of the sale is
“not quite accurate”. Rather, the Provider notes that “the information the Complainants
were given when they entered the fixed rate was not sufficient”. The Provider is of the view
that the Complainants “have already been given the significant benefit of any doubt about
what they could have reasonably understood about” the interest rate to apply upon expiry
of the 3 year fixed rate entered into in November 2005.

The Provider states that the Complainants “have not demonstrated that they sold the
Property and purchased a new home, with a different Financial Services Provider on [a]
like-for-like basis (same balance/same property” and that the “key influencing factor in
their decision to switch” related to the non-availability of a tracker interest rate. The
Provider submits that the Complainants’ contention that if they had known they had a
tracker interest rate, they would have “seriously considered the impact of selling the
property and the loss of the tracker rate” falls far short of the requirement that “the
Complainants show the tracker rate of interest was a key factor in the decision to switch”
to an alternative provider.

The Provider further submits that the Complainants’ contention to the Appeals Panel that
they would have “seriously considered the impact of selling” had they known of the tracker
interest rate, and their contention to the FSPO that they “would not have sold the property
had they known of the tracker interest rate” are not consistent. The Provider details that
“it is not clear why there has been a change from what was presented to the Appeals Panel
and what was presented to the FSPO”. The Provider states that the “discrepancy
undermines the Complainants claim and reinforces the evidence...showing the removal of a
tracker rate was not a key factor in their decision to switch”.

The Provider sets out that, comparatively, the Complainants’ new property has increased
in value to a greater extent than the mortgaged property. The Provider submits that the
“Complainants evidently ‘traded up’ when they purchased their new home...and this is
reflected in the corresponding rise in the value of the property” and that by going on “the
Provider’s valuation and the data on the sale of properties in a similar location, the decision
to sell the [old] property and buy [the new property] has resulted in an equity gain in excess
of €200,000 (Valuation of [the new property] property in 2017 v’s Mortgage amount
€246,000 drawn down) accruing to the Complainants”. The Provider submits that the
increase in value in respect of the new property indicates that it is a more desirable house
than the mortgaged property, and it was this that motivated the sale of the mortgaged
property and the redemption of the Complainants’ mortgage loan account.
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The Provider further submits that the timing of the purchase must also be considered as
“2011 was an opportune time for buyers who had the resources to purchase a larger
property or were considering a move to a more desirable location” and that the
Complainants’ decision was “a shrewd one and based on an intelligent interpretation of the
property market and prevailing prices”.

The Provider states that the “tracker rate, and the failure to apply it to the mortgage loan
account, played no part or a very small part in their decision to move” and that it “cannot,
therefore, be said the Provider’s failure played a causal role in the decision”. The Provider
does not accept the Complainants’ claim for further compensation than what has already
been awarded by the Provider, and as increased by the Appeals Panel.

The Complaint for Adjudication

The complaint for adjudication is that the Provider has not offered adequate redress and
compensation to the Complainants by consequence of the Provider’s failure in relation to
their mortgage loan account.

Decision

During the investigation of this complaint by this Office, the Provider was requested to
supply its written response to the complaint and to supply all relevant documents and
information. The Provider responded in writing to the complaint and supplied a number of
items in evidence. The Complainants were given the opportunity to see the Provider’s
response and the evidence supplied by the Provider. A full exchange of documentation and
evidence took place between the parties.

In arriving at my Legally Binding Decision | have carefully considered the evidence and
submissions put forward by the parties to the complaint.

Having reviewed and considered the submissions made by the parties to this complaint, |
am satisfied that the submissions and evidence furnished did not disclose a conflict of fact
such as would require the holding of an Oral Hearing to resolve any such conflict. | am also
satisfied that the submissions and evidence furnished were sufficient to enable a Legally
Binding Decision to be made in this complaint without the necessity for holding an Oral
Hearing.
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A Preliminary Decision was issued to the parties on 28 January 2021, outlining my
preliminary determination in relation to the complaint. The parties were advised on that
date, that certain limited submissions could then be made within a period of 15 working
days, and in the absence of such submissions from either or both of the parties, within that
period, a Legally Binding Decision would be issued to the parties, on the same terms as the
Preliminary Decision, in order to conclude the matter.

In the absence of additional submissions from the parties, within the period permitted, | set
out below my final determination.

At the outset, | note that the Provider has made submissions about its view that there was
no breach of contract and no misrepresentation in the sale of a fixed interest rate. | will
not be making any determination as to the nature of the Provider’s failure as | do not think
that this is necessary in the circumstances of this matter.

The issue for decision is whether the Provider has offered adequate redress and
compensation to the Complainants by consequence of the Provider’s failure in relation to
their mortgage loan account. This failure has been admitted by the Provider in its letter to
the Complainants in December 2017. | fail to understand why the Provider has made
submissions as to the nature of the failure in the circumstances of this complaint. | do not
find the Provider’s approach in this regard to be helpful in finding a resolution to the
complaint under investigation.

The Provider has detailed that the redress and compensation offered to the Complainants
is in line with the Provider’s Redress and Compensation Framework which is based on the
Central Bank’s Principles of Redress. The redress payment of €3,236.42 reflects the
amount of interest overpaid (€3,082.30) and includes a payment of €154.12 to reflect the
time value of money. The Provider also paid the Complainants €750.00 for the purposes of
seeking independent legal or financial advice, along with compensation of €650.00. The
Independent Appeals Panel subsequently awarded a further €650.00 in compensation to
the Complainants. The Provider submits that the Complainants have not made out a
reasonable claim for additional compensation beyond what the Provider and the Appeals
Panel has already provided for.

| will now consider if this compensation is sufficient given the individual circumstances of
the Complainants.

The Complainants’ mortgage loan account was drawn down on a fixed interest rate of
2.690% for an initial 12 months on 4 March 2004 for a term of 30 years.
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A Mortgage Loan Offer Letter dated 27 November 2003 (the “Loan Offer”) issued to the
Complainants which detailed as follows;

1. “Amount of Credit advanced: €250,000
2. Period of Agreement: 30 years
3. Number of Instalment

Repayment Instalments Type

12 Fixed at.690%
348 Variable Rate at 3.600%

11. Type of Loan: Repayment
12. Interest Rate: 2.69% Fixed
14. Purchase price (or value) of Property” €270,000”

Part 5 — The General Conditions of the Loan Offer detail as follows;

“6. Variable Interest Rates

a) Subject to clause 6 (c), at all times when a variable interest rate applies to
the Loan the interest rate chargeable will vary at the Lender’s discretion
upwards or downwards. If at any time a variable rate of interest applies,
repayments in excess of those agreed may be made at any time during the
term of the Loan without penalty.

b) The Lender shall give notice to the Borrower of any variation of the interest
rate applicable to the Loan, either by notice in writing served on the
Borrower in accordance with clause 1 (c) above, or by advertisement
published in at least one national daily newspaper. Such notice or
advertisement shall state the varied interest rate and the date from which
the varied interest rate will be charged.

c¢) Notwithstanding anything else provided in this Offer Letter, the varied
applicable interest rate shall never, in any circumstances, be less than 0.1%
over one month’s money at the Euro Inter Bank Offered Rate (EURIBOR).

7. Fixed Interest Rates
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a) The Lender may at its absolute discretion permit the Borrower to avail of a
fixed interest rate in respect of all or any part of the loan. In the case of a
fixed rate loan, the interest rate shall, subject to these Conditions, be fixed
from the date of draw down for the fixed period stated in this Offer Letter.
The fixed rate of Interest set out in this Offer Letter is the fixed rate which
would apply were the Loan drawn down today. There is no guarantee that
the fixed rate so stated will be available when the Loan is in fact drawn
down. The actual fixed rate that shall apply shall be the Lender’s fixed rate
available for the fixed period selected by the Borrower at the date of draw
down.

b) The Lender shall have sole discretion to provide any further or subsequent
fixed rate period. If the Bank does not provide such a further or subsequent
fixed rate period or if the Bank offers the Borrower a choice of interest rate
at the end of any fixed rate period and the Borrower fails to exercise that
choice, then in either case the interest rate applicable to the Loan will be a
variable interest rate...”

The Complainants signed Acceptance and Consents section of the Loan Offer on 3
December 2003 on the following terms;

“I confirm that | have read and fully understand the Consumer Credit Act notices,
set out above, and the term and conditions contained in this Offer Letter and |
confirm that | accept this Offer Letter on such terms and conditions.”

The Complainants’ mortgage loan account was drawn down on 04 March 2004.

On 15 February 2005, the Complainants signed a MFA to apply a tracker interest rate of
ECB + 1.3% (3.3%) for the remaining term of the loan. On 16 November 2005, the
Complainants signed a further MFA to apply a 3 year fixed interest rate of 3.490%. The
Complainants signed a further MFA on 17 November 2008 where they chose to apply a
“H/L VARIABLE LTV>80%<500K VRP5” rate to their mortgage loan account. This variable
interest rate was applied from 24 November 2008.

It was at this time that the failure that was subsequently identified in 2017 as part of the
Examination occurred on the Complainants’ mortgage loan account, in that, the Provider
failed to provide the Complainants with sufficient clarity as to what would happen at the
end of the fixed interest rate period in November 2008. The Provider found that the
language used may have been confusing or misleading.
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A further MFA was signed by the Complainants on 10 February 2010 to apply a 2 year fixed
interest rate of 3.150%. The Complainants subsequently redeemed their mortgage loan in
June 2011 on foot of the sale of the mortgaged property.

The variable interest rate that applied to the mortgage loan between November 2008 and
February 2010 commenced at 4.79% and varied between 4.04% and 2.54%. A fixed
interest rate of 3.15% applied from March 2010 until June 2011. Between November 2008
and June 2011, the overall tracker rate (ECB + 1.30%) commenced at 4.55% and reduced to
2.30% over the time period. The difference in the interest rate actually charged to the
mortgage loan and the interest rate that would have been charged is demonstrated in
column 2 of the table below.

The difference in monthly repayments made and the monthly repayments that would have

been required to have been made if the tracker interest rate (ECB + 1.30%) had been

applied to the mortgage account between November 2008 and June 2011, is also

represented in the table below:

Date Range | Difference in Actual monthly | Monthly Overpayment
(inclusive) Interest rate repayments repayments if per month

charged vs the the mortgage

Tracker interest was on a

rate Tracker Rate
Dec 2008 0.24% €1,280.05 €1,249.21 €30.84
Jan 2009 0.24% €1,183.85 €1,153.46 €30.39
Feb 2009- 0.24% €1,124.51 €1,094.75 €29.76
Mar 2009
Apr 2009 0.24% €1,064.43 €1,035.60 €28.83
May 2009 0.24% €1,034.93 €1,007.18 €27.75
Jun 2009 - | 0.24% €1,007.13 €979.79 €27.34
Feb 2010
Mar 2010 - | 0.85% €1,074.62 €979.79 €94.83
Apr 2011
May 2011 - | 0.60% €1,074.62 €1,005.52 €69.10
Jun 2011

The monthly overpayments on the Complainants’ mortgage loan account ranged from
€27.34 to €94.83 across a period of 2.5 years.

The Complainants contend that their decision to sell the mortgaged property in June 2011
was influenced by the fact that they were denied a tracker interest rate in respect of their
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mortgage loan account and they are seeking additional compensation for the Provider’s
“misrepresentation” of their mortgage account at the time of the sale. In this regard, | am
of the view that it is helpful to consider the interactions between the Complainants and
the Provider in the lead up to the sale of the mortgaged property.

The Provider has submitted several letters of correspondence between the Complainants,
the Complainants’ solicitor and the Provider from April 2011 to June 2011 which

document the sequence of events leading up to the sale of the mortgaged property.

The Complainants’ solicitor issued a letter to the Provider dated 26 April 2011 which
details as follows;

“Dear Sirs,
We refer to the above and now enclose herewith our clients’ authority duly signed

for you to release the Title Deeds on accountable trust receipt for the purpose of
preparing contracts for sale.

We look forward to receiving Title Deeds in early course.

”

This letter enclosed a Quick Electronic Discharge Form duly signed by the Complainants
authorising the Provider to release the title deeds to the mortgaged property.

The letter also enclosed a Letter of Authorisation from the Complainants to Provider
dated 26 April 2011 detailing as follows;

“ AUTHORISATION

Dear Sirs,

We, [the Complainants] of [mortgaged property address] HEREBY AUTHORISE you
to release the Title Deeds to the above property to [Complainants’ solicitor] of
[Complainants’ solicitor’s address] on the usual accountable trust receipt.

Dated this 26™ day of April 2011
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The Provider sent the title deeds to the Complainants’ solicitor as requested under cover
of letter dated 29 April 2011 together with an Accountable Trust Receipt for completion.
The Complainants’ solicitor acknowledged receipt of the title deeds and furnished a

completed Accountable Trust Receipt to the Provider by way of letter dated 5 May 2011.

The Complainants submit that in May 2011, they contacted the Provider’s branch to
request a meeting with a mortgage advisor as they were curious to know how much they
could borrow on foot of the First Complainant’s new salary and the Second Complainant’s
reduced salary. The Complainants contend that they approached the Provider for a “top-
up mortgage” for the purposes of either extending the mortgaged property or moving to a
new property. The First Complainant states that he cannot provide evidence of this initial
contact to the Provider as the email was sent from his work email address at the time and
his employer has since ceased trading. The Provider asserts however that it has no record
pertaining to any request by the Complainants for a “top-up mortgage” but holds records
for a new mortgage loan application in respect of mortgage loan account ending 2396.

The Provider has submitted an internal note titled “Info Note for Mortgage Application
[ending in 2396]” in evidence which details as follows;

“

Current mortgage with [the Provider]. It was drawn down in 2004. Up to date and |
can find no record of any unpaid. A sale agreed has been reached on this property
of E255K the couple will make E21K from the sale of this house.

Requested mortgage E285K. Leaving them with residual E21825 to put towards
cosmetic changes on property”.

The Provider has also submitted a further note titled “Rationale for Mortgage Application
[ending in 2396]”, which details as follows;

“Mover, Seeking e285K on pp e310K
Balance of funds equity e44.9k
Savings e17.2k & Inheritance e54k

Exist pdh sale agreed @e255k

NDI: e2112 v e2500 (15% Sig 2 exception)
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Based on loan amount of e210k NDI: e2523 v e2.5k

Proposed property: 3 bed semi detached house in need of modernisation, tight in
funding if loan cut back to e210k (exist pdh 3 bed detached in excellent condition)
S/W MA, advised customers would proceed on lower amount of e260k, NDI: E2249
v e2500 (10% Sig 2 exception)

Acknowledge the overall positives, however would not be content to support NDI
exception, could consider loan amount of e210K
MA has advised the Branch Manager now dealing with the customers

Refer for decline as presented, as discussed with MA would be happy to support on
lower amount, however customer not happy to proceed on e210K, seeking e285K
max or lower amount of e260K

Decision: Refer for Decline
Added By: [Redacted] on 05/05/2011 at 11:43:06”

The above notes appear to be an underwriting assessment of the Complainants” mortgage
loan application that were entered into the Provider’s internal system on 5 May 2011.
Prior to this, it appears that the Complainants approached a mortgage advisor in the
Provider’s branch at which point the Complainants were informed that an initial mortgage
offer in principal of €£260,000 was the maximum amount that the Provider could offer
subject to credit assessment. While | have not been furnished with evidence of this offer in
principal, it does not appear to be in dispute between the parties that this amount was
offered in principal prior to an assessment by the Provider’s underwriting team. The
Complainants state that they did not seek a mortgage of €285,000 but in later submissions
state that they were considering purchasing a property based on an initial mortgage offer
of €260,000 and subsequently asked the Provider to increase the loan amount to €285,000
to see how much extra the monthly repayments would be. | am satisfied that the
Provider’s notes show that the Complainants approached the Provider in or around early
May 2011 to see whether they would be eligible for a mortgage loan in the amount of
€285,000. At that time, it appears that sale of the mortgaged property was at sale agreed
status and the Complainants were looking to purchase a new property with a purchase
price of €310,000. The Provider’s internal notes show that based on the Complainants’
mortgage application and their net disposable income, the Provider was only in a position
to offer the Complainants a loan in the amount of €210,000.
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| note from the Provider’s internal notes dated 5 July 2011 that this application lapsed as
there was no response from the Complainants. A screenshot from the Provider’s
“Mortgage Desktop” dated 5 July 2011 details as follows;

“Subject: Application Cancelled

Date: 05/07/2011

Application No: [ending 2396]

Applicant(s): [Name of Complainants]

Reason: OTHER-No Response from Customer
Hi,

This application has been cancelled as it is under negotiation since 06/05/2011. If at
a future date it needs to be reactivated please send an [internal mail] with the new
information or documentation required...”

The Provider issued redemption figures to the Complainants in respect of their mortgage
loan account under cover of letter dated 20 June 2011. The total balance outstanding as at
that date was €209,542.85. The Complainants’ mortgage loan account was subsequently
redeemed in full in the amount of €209,596.67 on 23 June 2011.

| understand from the Provider’s internal notes that the Complainants drew down a new
mortgage in the amount of €260,000 with an alternative provider in June 2011 in order to
purchase the new property. The Provider has submitted “Sale Information” from the
Property Price Register in respect of the new property into evidence which details as

follows;
“Date of Sale: 01/07/2011
Price: €290,000
Description of property: Second-Hand Dwelling house/Apartment”

The Complainants approached the Provider in early February 2017 to apply to switch their
mortgage loan on their new property with the alternative provider to the Provider. The
Provider’s internal notes details as follows;

“Rates & Terms discussed 8" February 2017
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No unpaid or excessing on any of the accounts and no apparent financial distress
evident

Looking to switch for a better rate and 2 % cash back plus offer and non-structural
equity release of EUR20k for attic conversion

client would like to leave their savings intact to cover children future college
expenses. Clients confirmed it make[s] more financial sense to switch from
[alternative provider] to [Provider] for a better rate and including the equity release
they are paying the same monthly repayment....”

On foot of an assessment of the Complainants’ circumstances, the Provider issued a
Mortgage Loan Offer Letter to the Complainants dated 22 February 2017 in respect of
new mortgage loan account ending 1289 for the amount of €246,000 over a term of 19
years. The particulars of the Mortgage Loan Offer Letter dated 22 February 2017 are
detailed below;

“Amount of Credit advanced: €246,000
Period of Agreement: 19 years
Number of Instalment
Repayment Instalments Type
36 Fixed at 3.100%
192 Variable Rate at 3.900%
Type of Loan: Repayment
Interest Rate: 3.100% Fixed
Valuation for Mortgage Purposes: €440,000”

Part 5 — The General Conditions of the Mortgage Loan Offer Letter dated 22 February
2017 detail as follows;

“6. Variable Interest Rates

b) At all times when a variable interest rate applies to the Loan (a) the interest
rate chargeable will vary at the Lender’s discretion upwards or downwards:
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and (b) the Lender agrees to vary the interest rate by reference to one or
more factors identifies in the Summary Statement of Policy for Variable Rate
Mortgage Loans that is current on the date of this Offer Letter or as that
may be duly amended or replaced from time to time (the “Summary
Statement”). If at any time a variable rate of interest applies, repayments in
excess of those agreed may be made at any time during the term of the
Loan without penalty. This Clause 6(b) is Subject to clause 6 (d).

The Lender shall give notice to the Borrower in writing in accordance with
Clause 1 (c) of any variation of (i) the interest rate applicable to the Loan or
(ii) of any amendment to or replacement of the Summary Statement. Any
such notice of any variation of the interest rate applicable to the Loan shall
state the Statement may set out the changes made to it or may include the
new or revised Summary Statement in full.

Notwithstanding anything else provided in this Offer Letter, the varied
applicable interest rate shall never, in any circumstances, be less than 0.1%
over one month’s money at the Euro Inter Bank Offered Rate (EURIBOR).

7. Fixed Interest Rates

a)

b)

The Lender may at its absolute discretion permit the Borrower to avail of a
fixed interest rate in respect of all or any part of the Loan. In the case of a

fixed rate loan, the interest rate shall, subject to these Conditions, be fixed
from the date of draw down for the fixed period stated in this Offer Letter.

The fixed rate of Interest set out in this Offer Letter is the fixed rate which
would apply were the Loan drawn down today. There is no guarantee that
the fixed rate so stated will be available when the Loan is in fact drawn
down. The actual fixed rate that shall apply shall be the Lender’s fixed rate
available for the fixed period selected by the Borrower at the date of draw
down.

The Lender shall have sole discretion to provide any further or subsequent
fixed rate period. If the Lender does not provide such a further or subsequent
fixed rate period or if the Lender offers the Borrower a choice of interest rate
at the end of any fixed rate period and the Borrower fails to exercise that
choice, then in either case the interest rate applicable to the Loan will be a
variable interest rate...”
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The Mortgage Loan Offer Letter dated 22 February 2017 provided for a fixed interest rate
at 3.1% for 3 years, thereafter reverting to a standard variable rate. The Provider asserts
that the new mortgage loan account ending 1289 is not a “continuum” from mortgage loan
account ending 6638, therefore the Complainants cannot fairly and reasonably expect that
a tracker interest rate be applied to the new mortgage loan account. The Complainants
accept that they are not seeking for a tracker rate to be applied to mortgage loan account
ending 1289 as they sold the mortgaged property the subject of mortgage loan account
ending 6638 which should have been on a tracker rate in 2011 and the Provider “cannot be
forced to apply a tracker rate to this mortgage account [ending 1289] as the values are not
on a like for like basis”. In this regard, | note that it is not in dispute between the parties
that a tracker rate of interest ought to be applied to mortgage loan account ending 1289.

In any event, | note that the Mortgage Loan Offer Letter dated 22 February 2017 contains
no contractual entitlement or otherwise on the part of the Complainants to a tracker rate
of interest to be applied to their new mortgage loan account at any point over the term of
the loan. The Complainants signed and accepted the terms and conditions contained in the
Mortgage Loan Offer Letter on 25 February 2017. The Complainants subsequently drew
down mortgage loan account ending 1289 in April 2017 on a fixed interest rate.

While the Complainants contend that their decision to sell the mortgaged property in 2011
was influenced by the fact that they were denied a tracker rate for their mortgage loan
account ending 6638, the Provider submits that there were many other factors in play in
the decision to move house and avail of a new mortgage to do so. A question arises as to
whether the Provider’s removal of a tracker interest rate was the only reason why the
Complainants decided to sell the mortgaged property in 2011.

The Provider has submitted the table below in evidence which shows the differences
between mortgage loan account ending 6638 taken out by the Complainants in 2003 with
the Provider in respect of the mortgaged property and new mortgage loan account ending
1289 in respect of the new property that was drawn down in April 2017.

Details Mortgage Loan Account Mortgage Loan Account
[ending 6638] [ending 1289]

Drawn down 27 November 2003 22 February 2017

under

Mortgage

Offer Letter

Amount €250,000 €246,000

Date of drawdown | 4 March 2004 3 April 2017

Period of 30 years to 2034 19 years to 2036

Agreement
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Number of
Repayment
Instalments 360 228
12 months Fixed at 2.69% 36 months Fixed @ 3.1%
Instalment details | 348 months Standard Variable | 192 months Standard Variable
Mortgage Offer
Letter.
Part 4 -
The Special No Provision for a tracker No Provision for a tracker
Conditions interest rate interest rate
Agreement due to
Expire 2 March 2034 1 May 2036
Property [Address of mortgaged [Address of new property]
mortgaged property]
Property purchase
Price €270,000 €440,000
88sq. m 110 sqg m.
Semi detached, Second Hand Semi detached, Second Hand
built in 1980. built in 1976
2 living rooms, 1 kitchen, 3 6 rooms (including 3 bedrooms)
bedrooms, 1 bath. In good condition.
In good condition. Site dimensions — 260 sq. m.
Property Details Site dimension — 189sq. m.

Valuation Report
Details

Valuation Report confirms good
condition of property prior to
purchase

Valuation Report confirms good
condition of property prior to
purchase. It further noted the
proposal to convert the attic into
another bedroom at a cost of
€20,000

Income details

€209,596.67

provided at
application:
[First
Complainant]: 1-€27,198 1-€68,412
[Second 2-€30,473 2-€18,008
Complainant]: No children 2 children — [ages redacted]
23 June 2011 - Mortgage Outstanding balance @ 19 July
Current Mortgage | redeemed. 2019
Status Balance Outstanding €225,088.63

Fixed rate: 3.1%

It is clear that the Complainants’ circumstances changed somewhat since they took out

their original mortgage loan account ending 6638 in respect of the mortgaged property.
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The Complainants, by their own admission, submit that the reason they approached the
Provider for additional funding in May 2011 was to either extend the mortgaged property
or move to a new property. At the time of the application for a new mortgage loan in
2011, the Complainants note that the First Complainant’s salary had increased and the
Second Complainant’s salary had decreased. Apart from a change in the Complainants’
financial circumstances, the Complainants’ personal circumstances had changed in that
they had started a family and by 2011 had two children. Given the Complainants’
mortgaged property was sold for €255,000 in June 2011 and the mortgage loan account
was redeemed in full in the amount of €209,596.67, the Complainants had €45,403.33 in
equity before the deduction of legal costs and sales costs. In this regard, it is my view that
it is reasonable to conclude that the Complainants may have wanted to trade up to a
larger property on foot of their change in circumstances. Moreover, the Provider’s internal
notes, referenced above, indicate that the Complainants had gone sale agreed on the
mortgaged property prior to approaching the Provider for additional funding. Therefore
there appears to have been little or no discussion between the parties prior to the sale of
the mortgaged property and there was certainly no mention of the interest rate applicable
to the mortgage loan account as being the reason for the Complainants’ decision to sell
their mortgaged property.

The Complainants assert that by the Provider denying access to a tracker interest rate
fundamentally impacted on their financial decision making at the time of the sale of the
mortgaged property and “could have potentially le[a]d to future economic hardship”. In
this regard, the Complainants estimate that the additional interest paid that they “would
notional pay” over the life of the original mortgage will be approximately €37,158 from
July 2011 until the remaining term of the loan on foot of their loss of entitlement to a
tracker interest rate.

The Complainants have submitted three tables into evidence outlining the impact of
switching mortgage provider and moving onto a higher rate of interest then moving back
to the Provider’s fixed interest rate of 3.10 % over the remaining term of the loan versus
not selling the mortgaged property with a tracker interest rate of 2.55% applied for the
remaining term of the loan.

The tables submitted by the Complainants in evidence detail as follows;
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T3 165.084 58| 350.80| (1018 18;| 164,417 20| 3110712017 73 173.434.56) acp04| (1.11574)) 172,768.86| 511.66]|31/0772017
74 164,417.20) 3438|1018 181 163,748.40) 31082017 74 172.766.86) aa6 31| (111574} 172.087.43| 512.66|3108/2017
75 163,748.40 3a7g7| (101818 18307819 30082017 75 172,007 43/ asa58] (111574)) 171.42627| 513.65{300N2017
78 163,078.19 34854 (101818 15240854 311002017 76 171,426.27 a42.85) (1,11574) 170.753.38| 514.66{31/10/2017
L 162.406.54) 34511} (1018 18)| 16173347 301 172017| L 170,753.38 441.11] (1115 74| 17007875 515.66|30/11/2017 ,568..
7 161,723 47) 343.68| (1018 18| 161,058 98] 31/1212017| 78 170.078.75, 430.37] (1115 74)|  168.40237| 518.66(31/1272017) $569| 26,663.93
79 151,058.98 34225| 11,018 18)| 160363 04| 310172018 79 169.402.37 437.62) (111574} 168,724.25 517 95.37| 26,769.30]
80 160,383.04 3408t (1.018 18)| 159,70567| 28/0212018) 80 168,724.25 43587| (1.11574)) 168.042.38| 518.86) 95.06| 26.854.36
Bt 150,705 87| 33037| (1.01818) 159,026,686 3120312018 81 mu 044.38 a3a11| (111574) 167.38275| s19.66|310372018 04.74 26.849.10)
82 15,025.86| 337.83| (1,018 18)| 15834661 3040472018 B2 43235 (1,11574)| 166.679.35| 520. 8a.42| 27,043.52
a3 158,346.61 33s.48 (1018 18)| 157.664.92 31/05/2018] =] 155_573,3& 430580 (1.11574)| 16599420 521.8831/05/2018) 84.10| 27.137.62
84 157,664,82{ 33s.04f (1.018.18)| 156,981.77 4 165,564.20} 4zn.82] (1.114 74 522 ga78| 2723140
3 156.981.77) 33350 (1.01618)| 156,287 31K07/2018) 6 165.307.28 427.04 (111574 310772018 93.45) 27.324 86|
86 156.297 17, 332,13 31/0872018)| 88 164.618.58 425.26| (111574} 31/08/2018 93.13] 27.41799
87 155.611.12| 330.67 30/09/2018) 87 163,928 10 az3.48| (111574} 9281| 27.510.80)
88 154,923 61 328 31/10/2018 88 163,235 84| 421.89) {1,115 74) 92 48| 27,602.28)
89 154.234.64) a27.75 301172018 8 162,541 78| 419.80| (3.175 74) 92.15| 27.685.43
%0 153.544.21 32628 311212018 20 161,845.84 418.10) (1 115 74)] 31212018 o182| 27.787.25)
91 152,852.31 32481 3101/2019| 91 161,148.30) 418.30| 11.115 74) 31/01/2018| 9148 2767874
92 152,158.93] 323.34| 2810272019 92 160,448 85 414,49 (1115 74)| 159747 60 s118|  27.960.50)
93 151,484 09| 321.86| 3102019 83 159.747.60 41288| (111574)| 159,044.54| 531.68 90.82| 28.060.72]
o4 150,767 77) 32038 \ 19| 84 159,044 54 a10.87| (1.11574) 158,330.66| 532.86|30m042019 s048| 2815120
o5 150.069.97) 518.90) : 21706512019 85 158,339.66| 409.08| {111574)| 15763286 533, 2015| 28.2¢1.35
96 149,370.68 317.41 669 % 167,622.96| 407.22| {(t11574) 158824, 534 89.61| 28,331.15)
o7 148,669.91 31592 L 310772019 87 156,824 44 40538 (111574) 15621408 535.66{31/07/2019) 89.46| 2642062
98 147,967.65| 314.43) 1109818} 147.263.50 31/08/2019 8 158,214.08) 40355 (1.11574)|  155,501.89) 536.66|31/08201 8912| 28,508.74
29 147,263.90) 312.84) 1018 18)| 14655885 30/09/2019) 29 155.501 89 a01.71] (111574 154787, s37 as 78| 28,598.51
100 148,558.65| 311.44] 11.01818)| 14585191 3171012015 100 154,787 88| 309.87| (111574 154,071.96| 538.66/3110/2019 B5.43{ 28,686.95
101 145,851.81 309.54| 1101818 145.14368) 301172019 01 154,071.98 398.02| (*.11574)| 153.354.26] 539.68|3011/2019 88.08| 28,775.03)
102 145,143,668, 308.43] (1018128} 144,433.90 31122019 102 153,354,268 396.17| (111574)] 152.634.68| 5406531122019 87.73| 28,862.77
103 144,433.90 30602| 1901813 14372264 310172020} 103 152,634.68 3s431| (111574 151.91324] 541.66|3101/2020 87.38| 28,850.15)
104 143,722.64 305.41| 1018 18) 143,008.87) | 104 151,813.24) 39z.a4| (111574 151.180.84] saz 87.03| 29.037.18]
P 242 'nna 27! anasol 1016 18l 142.285.58 31/0272020| 108 151,189.84) 390.57| v 1s e 150464.77] 43 8868| 29,123.86]

sevrorx + R

Additional
Assumption 1.
Did not sell the property and had a tracker rate of 2.26% for the remaining Incarrod by
i Soun ol denying access to
‘the Tracker Rate
SEEGEET | T s the vaiue of the morigage befors ransteming to [l Zz0ET 5356063 | 18454196  174,100.55
72,663 This is the remaining years et on the m itwe stayec wolll 18,563 18.167 164
Z.550%| This is last known tracker rate provided upto date of transter . RATE s.wms 4.500%| 2.250%) 3.100%
. OF MTHS 370.096| 234996 210,004 200.004
11,303 96} 11,240 €8)] (1,215 36} (1,115 74))
353,367 B5)| (201,554 45)] (265,172 01)} 1223153 24)
okl (743,777 18)| (97 993.52)| (60833 65 (43 052 69)
loan Month | tosn L. -4 ‘bal Joan
018 18)| 141,579.78) 54466 300472020 106 150,464.77 388.70| (1.11574)] 148.737.73
140,862 45| 54566| 31/052020) 107 149,737.73 38682 (111574)] 14900881
140,143.80} 548.66| 30/08/2020( 108 148,008 81 384.88] (1.13574)
139.423.22 54786| 310772020 109 148,278 00 38305 (119574} 147.54531 X .
138,701.31 548.66| 31/0&:2020| 110 147.545.31 381.48] (1.11574)|  148,810.73| 548.66|31/08/2020 84.88) 29,551.38
137,977 87 54986 3002020 " 146,810 73 379.28) (1.11574)| 146,07424] 548 84.52| 2963641
137,252.89) £50 66| 31/10/2020 12 146,074 24| 377.38| (1 11574)]  14533586| 550.66/3 84,16 29.720.58
136,526.37 551.66( 30/11/2020) 113 145,335 86 375.45/ 144,595,56| 551.66]3011 172020 8379 29,804.35)
135,798.31 5266 31/1212020) 14 144,595 56 73 54| 143,853.36| 552.86|31/122020) B342| 20,887.77
135,068.69| 553.86 31012021 118 143,853.36] 371.62 143.100.24] 553.66{3100172021 83.05| 29,97082
134,337 53 554.86| 2800272021 118 143,109.24 388,70 (1,11574)| 142,363.19| 554 1 8268| 30.053.50)
133,604 62 55566| 31032021 7 142,363 19, 367770 (1.11574)| 141.61522] 5556631032021 8230] 30.135.80
132,870 54 556.86| 300472021 18 141,615.22] 365.84| (1,11574)] 140,865.31| 556.68|30/0472021 81.93| 30,217.73|
132,13471 557,68 31/05/2021 119 140,865.31 36390 (111574 140.113.47| 657.66|31/052021 8155| 30,299.28
131,307.31) 558.66| 30M06/2021 120 140,113.47 38198| (1.11874)| 139,358.80f 558 81.17| 30,380.46
e 131.367.21 130,658.35 §50.66 310772021 121 139,353.69| 360.01| (111574} 138,603.96 559 1 80.79| 30.461.25)
122 130,658.35) 129.817.82 560.66 31082021 122 138,603.96 358,06 (1115 74) 137.846.27| $60.66]31/0872021 80.41) 30,5418
123 128,917.82] 12047571 561 300872021 123 137,846.27 3s6.10] (111574} 137.086:83| 561.66|30/09r2021 8003 3062169
124 129,175.71 128,432 02 56286 3102021 124 137,086.63 35a.14] (1.11574) 13632503 56266|31/10/:2021 7984 30,701.33)
125 128,432.02] 127,686 76 563.66| 3041172021 126 136,325.03 35217| (111574) 135561.48| 553.65)30/11/2021 79.25| 30,780.59
128 127,686.76 126,939.91 564.66| 311272021 126 135,561.46 35020| (1.11574) 134.79591| 564, 1212021 7887 30,850.45
1z 126,839 81 126,191.47| 56566 310172022 hra 134,795.91 348.22 (1.115 T4 134,028.39| 565 31/0172022] 78 48| 30,937.93
128 126,191.47 125,441 45/ 566,66 2802/2022) 128 134,028.38 348.24| (1,11574) 12325888 566 78.08| 31.016.01
129 125.441.45| 124,689.83] 567.65| 310372022 128 133,258,889 34425 (111574)] 132487.40| 567.66|31/03/2022 77.690 31,083.70
130 124,689.83 12393661 568.66] 30/04/2022 130 132,487.40 34226) (1.11574) 13171351 56866 77.28|  31,170.89)
131 123,936.61 123,181.79) 569,66 31052022 131 131,713.91 340.26| (111574} 130938.43| 568.66|31/052022| 7690 31.247.89
132 123,181.79 122,425.37 57086| 30mer2022| 132 130,938.43] 333.268| (111578 130,160.84] 78.50] 31.324.38)
133 12242537 121,687.34) 571.86| 310772022 133 130,160.84 33625 (1115741 129,381.45| 571.66{31/0772022) 76.10|  31.400.43|
134 121,667.34 120,907.70) §7266| 21082022 134 129,381 45| 334.24) 11574j| 128,500 94| 572.86|31/08/2022 75.89] 31.476.17
135 120,907.70| 120,146.45, §7366| 3009/2022| 138 128.595.94) 33222] (.1s74)| 12781641 73 7529 31,551.46
138 120,146.45 119,383.57| 57466 31/10/2022 138 127,816.41 330.19| (713574 127,030.88( 574.86)| 3111072022 74 88/ 31.626.34|
37 118,383.57 118,619.08 s75.66| 301112022 137 127,030.86 328.16] (".1°574)] 126,24328| 575.66{30/11/2022 7447  31.700.81
138 118.618,08| 117,852.96| 576.66| 31/12/2022| 138 126,243.28| 326.13| (1 1:574)] 12545367 S76.65|31/12/2022 74.06| 31,774.88
139 117,852.96 250.44| 1101818 117,085.22 577.66| 310172023 138 125,453.67 0408| 11574 12466201 577.65(31/01/2023 7365 31848 53|
140 117,085.22 24881] (101818 11631584 578.66| 28/02/2023| 140 124.662.01 az208] (11°574)| 12388831 578 7324 31,821.77]

/Cont’d...
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Assumption 1.
num_ulmm.mmwmmdmhmm,
term
7] This s the value of the morigaga bators
twe stayed wirlD
date of trensfer
-Im (1,240 68 -IEE‘EH
m-:';m
Mosth hal loan |int pec sl cte bal koan.
: 11 016 18] 310372023 141 123.868.31 31999 (1,115 74)| 125,07256] 57968
544, 24553 (1018 18) 30/04/2023 142 123,072.58| 317.84| (111574 12227475 X
143 11477218 24389 (01318 997 1 31/05/2023} 143 122,274.75 a1s.e8| (1.11574)| 12147489 581.68
144 113,997.89 (1,018 18) X 30082023 a4 121,474.89) 31381 (111574} 12067285| 582
145 113,221.85 240.80| 11018 t8)| 112.444.36 58366 310772023 148 120,672.95 311 74| (111574)] 11588885 583.66
148 112.444.36 238,84 (1018 18)| 111,665.12] 584 66| 31/08/2023] 146 119,868.95) 20968| (1,115 74) 119,062.86) 584.68|
147 111,686.12 z37.28| (1 0iB 18} 110.88423 585.66| 3W0AI2023 147 119,062.86 307.58| (1.11574) 11825470 585.66)
148 110.884.23 23563 (101818 11010167 58666 311102023 148 118,254.70) 305.48] (1.11574)| 117.444.45| 58688
149 110101 67) 23397| 1101818 109,317 48) 587.66] 30112023 149 117,444.45 303.40{ (111574 116832.10| 587.66)
150 109,317.46 zaz30| o8| 10853157 58866 311272023 150 116,632.10 301.30| (1,11574)) 115817.86 58865
151 108.531.57 23063 11 01818)| 107.744.02 539.66| 31/01/2024| 151 115,817.68| 289.20] (1,115 74) 115,001.11| 582.66]
152 107,744.02 22896 1,018 18]| 106.954.79) 580.86| 28/02/2024) 152 115,001.41 297.08| (1,11574) 11418245
153 106,954.79) 22728 (1018181 106,163 89 59166 310320241 153 114,182.45| 204.97| (111574 11336168 591
154 106,163.88 22560 {1018 18} 106.37130 592.66| 3000412024 154 113,361.68 202.85( (1.11574)| 11253878 se2 g .
158 105.371.30| 22391| 1018 18)| 104.577.03 593 66| 31/052024| 155 112,538.79 200.73] (111574} 11171377} 583 66)|31/0572024 66.81| 32,888.44
156 104,577.03} 22223| (1.078 13)| 108.781.08) 594.86 SOOB2024 156 11,7137 28668 (1.11574) 11088662 S04, 66.37| 33,035.81
187 103,781,08 22053| (1018 18} : 595.66| 3107/2024) 187 110,886 62 286.48| (1.11574) 110,057.33] 595 es.92| 3310173
158 102,983.43| 218 84 596.66| 31/08/2024) 158 110,057 33 28431 (131574) 10822590 596 85.47) 33,167.20|
159 102,184.08) 217.14) 597.86) 30082024 158 109,225.90 26247 (111574} 108.39232| 597 €5.03f 3323223
160 101,383.04) 215.44 s98.66] 31102024 160 108,862 32 280.01| (111574)] 107.566.58| 598. 64.57| 33,206.80]
161 100,580.30 213.73] 599.65| 3011172024 161 107.556.58 277.85| (111574)| 106,718.70| 589.66|30/11/2024 64.12| 33,3808
162 99,775.85/ 212.02] 600,86 311272024 162 106,718.70 27588 (111574)| 105,878.65| 600.68{31/1212024 6367| 33.424.59)
183 98,969 69 210.31 601.66| 310172025 163 105,878,685/ 27352 (1.11574) 105036.43| 601 63.21] 33,487.80
164 98,161.62| 20858 80266| 28/02/2025) 164 105,036.43 27138] (111574) 104,19203| 602 62.75| 33,550.55|
185 97,352.23| 206.87| 1101818 96,54082 60366| 310372025 185 104,192.03 260.18] (1.11574})] 103.345.45| 603663 6229| 3381284
186 96,540.92] 205.15| 101818} 9672788 604,68/ 186 103,345 45 266.08| (111574)] 10249668 604.68|30/04/2025 6183 3367467
187 95,727 88 203.42f 101818 9491312 B05.66| 31052025 187 102.496 B3| 264.78] (1115 74)| 10184572 605 6136 33,736.03|
188 4,8135.12| 201.68| (1.018.18)] 54,006.63) 606, 168 101,845.72 26256( (1,19574) 100792561 608, 6089 33.798.92|
169 92,086 63| 19996 (1013 18) 83,278.40 607.66) 31A07/2025 169 100,792 56| 26038 (111574)|  99,837.18| 607 66|31/0772025 80.43| 33,857.35)
170 93,278.40/ 198.22| (1.01818;| 92,458 43) 608.66| 31/08/2025] 170 99,937 19| 25817] (111574)  99,079.862 608.65|3 59.95| 33,917.30f
171 92,458.43 196.47| (101818 9163673 609.88| 30A08/2025 m 99,079 62| 25596| (1.11574)| 98.219.83] 609.65 s948| 3367678
172 91,638 73| 194.73| (101818)|  90.81327) 610.66) 31102025 iz 98,219 83| 25373 (111574)| 9735782 610.66{31/10/2025 5901 34,035.79)
3 80,813.27| 192,88 .t 0ta18)| 6998807 €11 66| 3001172025 173 97.357.62 25151 (1116 74)| 96489359 611.66|30/11/2025 58.53| 34,094.32
174 89,588.07 191.22| amigl 8916111 €1266| 311242025 174 96,483 59 24a28] (1°1574) 95627 12| 612.86]31/1212025 5805{ 34,152.37|
175 89,161.11 180.47| 1.01818)| 8833239 613.66| 310172028 175 95,627.12] 24704 (111574  e4758.41| €13 5757] 34.209.94]
sorero
Additional
. Assumption 1. Assumption 2.
Did not sell the propérty-aud had a tracker rate of 2.25% for the remaining mmmwwm_mmm o
torm : gterm denylng access to
i the Tracker Rate
oAN ST ESEET | Tris s o va of the mrigage befors vansfering to AU
[YEARS 72 583 This is the remaining years left on the m il wa stayed with
INT. RATE 7. 550%) This is 251 known tracker rate provided po dae of ransfer
[NO. OF 270.906]
{1,018 18] ly pey .—
otal 275,923 57) p2) -
fotal Interest 156,326 B0} [Total interest m: kil |s} m ms:’a
Momth bal losn Ami foen
614,564 78 54,758 41 (1.11574)| 93,887.46] 614.66
61566 3170372028 wr 93,887 46| (1.11574)|  93,014.26| &1586
616.68| 30042026 18 93,014.25/ (1.11574))  92,138.80| 616.86|
617,66 310572026 179 92,138 80| (111578))  91,261.08| 817
£18.68| 30062026 180 91,261.08 (111574)f 9038110 18 490
619,66 31/07/2026 181 90,381.10| 11118 74| 89,498.84| 619.66|3 54.64] 34,545.14]
620,66 31/08/2026) 182 69,498.84/ (111574)  88514.30] 620866(3 54.14| 34,589.28)
621.68{ 300972028 183 $8,614.30| (111574))  87.727.48] 621.68 5365 34,652.99)
62266] 311012026 184 87,727 48/ (1116 74)|  B6.838.36| 622.6831/10/2026 §3.15| 34.706.07
62366| 30/1172026 185 86,538.35/ (1115 74)]  B5,946.05| 623.66{30/11/2026| 5264 34.758.72]
£24.66) 311272026 186 85,046.95| (1115 7a)|  B5.053.24| 624.66]31/12/2028| 5214 34,810.86)
62566| 31012027 187 85,053.24 (L1156 74) 8415721 625.66]31/01/2027 5163] 3486249
€2666| 28022027 188 84,157.21 (1115 74)|  83258.87| 626 5113 3491362
627 310372027 188 83.258.37) 82,356.22| 627.66|31/03/2027 5062| 34,864.24
628.66] 30/0472027 190 #2.358.22| 81.455.23| 628.68} s010| 35014.3¢
. 629.66| 3100512027 191 81,455 23/ 80,549.91| 629.66|31/08/2027 4950 3506393
192 \ . 73971.71 630.66] 300812027 192 80,549 81 7964226| 630 48.07| 35.113.00)
193 73871.71 157.19) 73,110 71 631.668] 310772027 193 79,842.26 78,732.26| 631.66/31/07/2027 48.55| 35,161.55
194 73,110.71 155.36 72,247 89| 83266| 310082027 194 78,732.26 77.819.90, 63266(31/08/2027| 48.03| 3520958
105 72,247.89) 153.53] 71,383.23) 633.66] 300572027 195 77,815.80) 76,805.19 633.68| 4751| 35257.09)
196 71,383.23 151.69| 70.516.74) 634,86 3111012027 196 76.905.19) 75,688,12| 634.86(31/10/2027| 45.98| 35,304.07]
197 70,516.74] 140.85) 1101818)| 6964841 635.66] 3011172027 197 75.985.12| 75.068.68| 635,88} 30/11/2027 46.45| 35350.53
198 69,648.41 14800 i1.01818)| 6877823 636.66| 311212027 198 75.068.68| 74,146 86|  636.66{31/12/2027) 4592| 35,396.45)
199 68,778.23| 146.15| (1.01818) 67.906.20 637.66| 310172028 190 74,145,885, 72.22067) 637.66|31/0172028 4539] 35.441.85
200 67,906.20| 14430) 101818 67.032.31 638.66) 200212028 200 7322267 72.296.08) 638.66| 44.88| 35.486.70|
201 67,032.31 142.44] (.01818)|  66,156.57 639.66| 310372028 201 72.296.08| 71,367.10| 639.663 4432 35531.02]
202 86,156.57| 140.58| (1018 1E) 6527897 640.68| 300412028 202 71,367.10) 70.43572| 640.66) 4378 3557481
203 85,278.97| 138.72] (10818 6438951 641,66 3100572028 203 70,435.72| 69,501 84| 641, 4324] 35.618.05)
204 £4,399.51 136.85) 1.01818)| 63518.17 642.66] 30/06/2028 204 69,501.84| 68,565 74| 642 42.70] 35,860.75|
205 £3,518.17] 134.98| (1018 18)| 62634.97) 64366] 31/07/2028 205 68,565.74] 67,627.13] 643.66|31/07/2028) 42.15| 35,702.90|
206 62,634.97 133.00{ (101818 61,749.88 644.66) 31/08/2028 06 67,627.13| 66,688.08| 644 41.60| 35,744.50}
207 61,749.88 13122} (101818 60,862.82 645.66| 30/08/2028 207 66,686.08) 65,742.61] 645.68] 41.05| 35,785.58)
208 60,862.92| 120.33| (1018 18)  58,974.07 645.66| 31/1042028| 08 65,742.61 £4,796.70] 646.66|31/10/2028 40.50] 35,826.06]
208 59.974.07| 127.44] (101818 59,083.33 647.66 3011/2028| 209 64,796.70) 63,848.35| 647.66{ 3001172028 3995 35868.00
210 59,083.33| 125.55| (1018181  58,180.70 64B.66| 3111212028 210 63,848.35| 62,897.55| 648.66|31/1212028) 39.39] 35.905.29)

/Cont’d...
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Assumption 1.
mwﬂmmwhdawmmmuw_ bk Calculate
_
|Monthiy paymentd (018 18/} et (1 301 08] _(1zap ) (1ziesel] (11s Ta]
[Total paymenta | 1275 923 57 (353,367 85) m&nﬂm
[Tokal intarest | (56 326 50]] [[aa77718)] (9788352 (80.63085) 149.052 69)]
Mot bai loen it bal lown {P . oath o i por mits b foan
m 58,190 70 12386| (1.018 18} 57,296 17| 648.66| 310172029 m 62,897.55| 16248 (1,11574) 61,944.28| 649.66|31/01/2029)
22 57,206 17| 121.75 {1.018.18)| 56,399.74 650,68 n2 61,944.29) 160.02| 11.11574) 60,988.57| 850
n3 56,399.74| 11985 {10181 5550141 651.66| 31/03/2029 213 60.988.57) 157.55] 11.11574) 60.030.38| B51.86|31/03/2028|
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The Complainants detail that they calculated the figure of €37,158.27 in additional interest
from 31 July 2011 to 31 January 2034 based on the following assumptions;
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“

1. At the time of the sale the value of the mortgage was EUR 209,597

2. The last known tracker rate was 2.55%, assume no change in this rate for the
remaining term

3. The remaining term of the mortgage was 22.58 years

4. The total tracker interest incurred would be approx. EUR 66,327

5. Assume the same mortgage value and term but this time apply the mortgage rates
incurred switching to [alternative Provider] 5.1%, 4.5% & 4.25% and then switching
back to [Provider] currently 3.1%.

6. Assume the current mortgage rate of 3.1% remains unchanged for the remaining
term

7. The total variable interest incurred would be EUR 103,485”

| understand from the Complainants’ assumptions above that if they did not sell the
mortgaged property in June 2011 and if a tracker interest rate of 2.55% was restored on
their mortgage loan account ending 6638 from 31 July 2011 to 31 January 2034 they
would have incurred interest payments in the amount of €66,327 compared to interest
payments in the amount of €103,485 on foot of selling the mortgaged property,
purchasing a new property, taking a new mortgage loan out with an alternative provider
and subsequently switching their new mortgage loan account to the Provider. The
difference between the two amounts being €37,158. The Complainants note that this
additional cost of €37,158 does not take into account the current tracker interest rate
therefore they maintain that the actual additional interest could be considerably higher.

While | have considered the Complainants” assumptions, | do not accept that the
Complainants’ reasoning and estimation as to the additional interest payments is entirely
accurate as it does not take into account other potential factors or “assumptions”. It
cannot be proven, for example, that the Complainants intended to remain in the
mortgaged property and sought a tracker rate for the remaining term of the mortgage. The
Complainants’ assumptions do not take into account interest incurred in the event that the
Complainants retained the mortgaged property with the tracker interest rate restored and
sold the mortgaged property at a later date or fluctuations in the tracker interest rate or
indeed the variable rate with the alternative provider and the Provider. Therefore, | do not
accept the Complainants’ contention that they will have overpaid interest to the value of
€37,158 since 2011 over the life of the mortgage loan.

The Complainants further submit that they have not calculated the additional loss incurred
as a result of selling the mortgaged property in 2011 during the economic downturn
“which had seen properties lose over 50% of their value”. It appears from the Mortgage
Loan Offer Letter dated 27 November 2003 that the purchase price of the mortgaged
property in 2003 was €270,000 and the mortgaged property sold for €255,000 in 2011
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however the Complainants had equity on foot of the sale. The Provider on the other hand
submits that the Complainants’ new property has increased in value to a greater extent
than the mortgaged property that they sold in 2011. The Provider is of the view that the
Complainants “traded up” by moving to a new property in a better location at a time when
market conditions meant it was favourable to do so, and that their “decision was a shrewd
one and based on an intelligent interpretation of the property market and prevailing
prices”. The Provider further submits that the Complainants have achieved a potential
equity gain of €200,000 by selling the mortgaged property in 2011 and purchasing the new
property. In this regard the Provider has submitted a Valuation Report dated 27 February
2017 that references the “current valuation figure” of the new property at that time as
€450,000.

The Complainants contend that “the value of [their] current property should be disregarded
when considering if [the Provider] should pay any additional compensation” and that they
have “no intention of selling [their] property to realise any gain in value”. In this regard, it is
important for both parties to understand that any fluctuation in the value of either the
mortgaged property or the new property is not something that can be accurately
predicted. The prevailing conditions of mid-2011 were that residential property prices
were remarkably low. It is entirely conceivable that the Complainants sought to take
advantage of this fact, as is submitted by the Provider. However, | am of the view that the
Complainants’ could not have accurately known the future value of their new property at
the time they decided to sell the mortgaged property in 2011.

The Complainants submit in their correspondence to the Independent Secretariat, which
provides administrative support to the Independent Appeals Panel, that the Provider
issued the letter dated 15 December 2017, outlining the Provider’s failure in respect of
mortgage loan account ending 6638 and the offer of redress and compensation to the
Complainants’ old address (the address of the mortgaged property). The Complainants
explain that they did not in fact receive notice of this letter until March 2018, when one of
the Complainants received a text message reminder from the Provider. Furthermore, the
Complainants state that the Provider failed to notify the Independent Appeals Panel of the
Complainants’ new correspondence address, and as a result the appeals pack was also
sent to the Complainants’ previous address. It is important to note that | have not been
provided with any evidence from the Complainants that they notified the Provider of the
change in correspondence address.

General Condition 1 (c) of Part 5- General Conditions of the Mortgage Loan Offer Letter
dated 27 November 2003 details as follows;
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“Any notice or demand shall be sufficiently given to or served on the Borrower if it is
left or sent by ordinary pre-paid post addressed to the Borrower at the address of
the Property or the Borrower’s last place of abode...”

As such, it is important for the Complainants to understand that in the absence of a
specific instruction from them to change the correspondence address in respect of
mortgage loan account ending 6638, the Provider would continue to send correspondence
to the address of the mortgaged property. In circumstances where the Complainants were
afforded 12 months to appeal the Provider’s offer of redress and compensation from the
date of receipt of the redress and compensation pack, | am of the view that the
Complainants were not inconvenienced by the fact that the correspondence was sent to
their old address in December 2017 and they only received it in March 2018 as they would
have been afforded 12 months from March 2018 to lodge an appeal. In any event the
Complainants lodged their appeal in July 2018.

Further, | do not accept that the Provider failed to notify the Independent Appeals Panel of
the Complainants’ new correspondence address. In this regard, it is important for the
Complainants to understand that the Independent Secretariat and the Independent
Appeals Panel are separate and independent bodies from the Provider. Therefore, and as
outlined by the Provider in its letter to the Complainants on 16 April 2018, it was up to the
Complainants to request an “appeals pack” from the Independent Secretariat. | note that
the Provider also furnished the Complainants with the relevant contact details of the
Independent Secretariat under cover of letter dated 16 April 2018.

The Provider’s failure has been accepted by it, and redress of €3,236.42 (to include a
payment for the time value of money of €154.12) and compensation of €1,300 (to include
the additional compensation of €650 awarded by the Independent Appeals Panel) has
been paid to the Complainants together with the sum of €750 for legal advice. Having
considered the evidence and the circumstances of this complaint, | am of the view that the
level of compensation paid by the Provider is reasonable for the Provider’s failure in
overcharging the Complainants on their mortgage loan account ending 6638. While |
acknowledge that the Complainants may not have been able to make a fully informed
decision with regard to the sale of the mortgaged property as they were not aware that a
tracker rate of interest should have been applied to their mortgage loan account, the
Complainants have not furnished any evidence to show that they have suffered any actual
economic hardship or adverse financial effects on foot of the sale of the mortgaged
property in June 2011.

In fact, the Complainants approached the Provider seeking additional funding after the
mortgaged property went sale agreed and there is no evidence to indicate that the
Complainants were unable to meet their monthly mortgage repayments or in financial
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difficulties prior to the sale of the mortgaged property. Moreover, the evidence does not
support the Complainants’ contention that if they had known that they were entitled to a
tracker interest rate they would not have sold the mortgaged property. While | appreciate
that, with the benefit of hindsight, knowledge of the availability of a tracker interest rate
may have been a factor in the Complainants’ decision whether or not to sell the
mortgaged property, | cannot accept that is was the only factor at play in the
Complainants’ decision making. | accept that the amount of compensation which has been
paid to the Complainants is reasonable in the circumstances of this particular matter.

For the reasons outlined in this Decision, | do not uphold this complaint.

Conclusion
My Decision pursuant to Section 60(1) of the Financial Services and Pensions Ombudsman

Act 2017, is that this complaint is rejected.

The above Decision is legally binding on the parties, subject only to an appeal to the High
Court not later than 35 days after the date of notification of this Decision.

GpiTaeay,

GER DEERING
FINANCIAL SERVICES AND PENSIONS OMBUDSMAN

18 February 2021

Pursuant to Section 62 of the Financial Services and Pensions Ombudsman Act 2017, the
Financial Services and Pensions Ombudsman will publish legally binding decisions in
relation to complaints concerning financial service providers in such a manner that—

(a) ensures that—

(i) a complainant shall not be identified by name, address or otherwise,

(ii) a provider shall not be identified by name or address,
and
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(b) ensures compliance with the Data Protection Regulation and the Data Protection
Act 2018.




